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No. S 14
CONSTITUTION OF BRUNEI DARUSSALAM
(Order under section 83(3))

EMERGENCY (COPYRIGHT) ORDER, 1999
In exercise of the power conferred by subsection (3) of section 83 of
the Constitution of Brunel Darussalam, His Mg esty the Sultan and Y ang Di-
Pertuan hereby makes the following Order —
PRELIMINARY
1. (1) This Order may be cited as the Emergency (Copyright) Order,
1999 and shall commence on the day to be appointed by the Attorney General,
with the approval of His Majesty the Sultan and Yang Di-Pertuan, by
notification in the Gazette.

(2) The long title of this Order is "An Order in respect of copyright
and related matters”.

(3) This Order appliesto things done —

(@ inor on the continental shelf (being the area proclaimed by
His Highness the Sultan on 30th. June, 1954 by the Continental Shelf
Proclamation 1954) on a structure or vessel which is present there for
purposes directly connected with the exploration of the seabed and its
subsoil or with the exploitation of their natural resources;

(b) on aBrunei Darussalam ship, as defined in section 2 of the
Merchant Shipping Act; and

() onanaircraft or hovercraft registered in Brunei Darussalam,
asit appliesto things donein Brunei Darussalam.
2. (1) InthisOrder, unlessthe context otherwise requires —
"Act" means alaw enacted by the Legidative Council;

"acts restricted by copyright” shall be construed in accordance
with section 18;

"adaptation”, in relation to a literary or dramatic work, or to a
musical work, shall be construed in accordance with subsection
(3) of section 23;

"architectural work of art", in paragraph (a) of the definition in
this subsection of "artistic work", means any building or structure
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First Schedule.

having an artistic character or design, in respect of such character
or design, or any model for such building or structure, provided
that any protection afforded by any law relating to copyright in
force immediately before commencement was confined to such
artistic character or design and did not extend to the process or
methods of construction;

"article", in the context of an article in a periodical, includes an
item of any description;

"artistic work" —

(8 in the First Schedule, includes works of painting,
drawing, sculpture (including casts and models) and artistic
craftsmanship, and architectural works of art, and engravings and
photographs;

(b) elsewhere in this Order, shall be construed in
accordance with section 6,

but does not include a layout design or an integrated circuit as
respectively defined in section 2 of the Emergency (Layout
Designs) Order, 1999;

"assignment” means assignment by act of the parties;

"author", in relation to a work, shal be construed in
accordance with subsection (1) of section 11;

"broadcast” shall be construed in accordance with subsection (1)
of section 8;

"building" shall be construed in accordance with  section 6;
"business” includes any trade or profession;

"cable programme" shall be construed in accordance with
subsection (1) of section 9;

"cable programme service" shall be construed in accordance with
section 9;

"claimant", in sections 109, 110, 112, 113 and 116, means a
person who has given a notice under subsection (1) of section
109;

"collective work" means —
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(a) awork of joint authorship; or

(b) a work in which there are distinct contributions by
different authors or in which works or parts of works of different
authors are incorporated;

"commencement” means the day appointed for the
commencement of this Order;

"commercial publication”, in relation to a literary, dramatic,
musical or artistic work, shall be construed in accordance with
section 178;

"computer program” means an expression, in any language, code
or notation, of a set of instructions (whether with or without
related information) intended, either directly or after either or
both of the following —

(@) the conversion to another language, code or notation;
(b) thereproduction in adifferent material form,

to cause a device having information-processing capabilities to
perform a particular function;

"computer-generated”, in relation to a work, means that the work
is generated by computer in circumstances such that there is no
human author of the work;

"Controller of Customs' means the Controller of Customs for the
purposes of the Customs Act; Cap. 36.

"copy", in Part |, shall be construed in accordance with section
19;

"copyright owner" shall (depending on the context) be construed
in accordance with subsections (4) or (5) of this section,
subsection (2) of section 103, or in accordance with such other
provision of this Order as the circumstances may require;

"Copyright Tribunal” means the tribunal established by
subsection (1) of section 154;

"copyright work" shall be construed in accordance with
subsection (2) of section 3;

"country" includes any territory;
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Cap. 36.

First Schedule.

First Schedule.

First Schedule.

"court" means the High Court or an Intermediate Court;

"customs control” has the same meaning as in subsection (2) of
section 2 of the Customs Act;

"dramatic work" —

(a8 inthe First Schedule, includes any piece for recitation,
choreographic work or entertainment in dumb show, the scenic
arrangement or acting form of which is fixed in writing or
otherwise, and any cinematograph production where the
arrangement or acting form or the combination of incidents
represented give the work an original character;

(b) elsewhere in this Order, shall be construed in
accordance with subsection (1) of section 5;

"educational establishment" shall be construed in accordance with
subsection (1) of section 177,

"electronic” means actuated by electric, magnetic, electro-
magnetic, electro-chemical or electro-mechanical energy;

"employment” refers to employment under a contract of service
or of apprenticeship;

"engravings', in the First Schedule, includes etchings,
lithographs, woodcuts, prints and other similar works, not being
photographs;

"exclusive licence" has the same meaning as in subsection (1) of
section 95;

"exclusive recording contract” shal be construed in
accordance with subsection (1) of section 189;

"existing work", in the First Schedule, refers to a work made
before commencement; and for this purpose a work of which the
making extended over a period shall be taken to have been made
when its making was compl eted;

"facsimile copy" includes a copy which is reduced or enlarged in
scale;

"film" shall be construed in accordance with subsection (1) of
section 7;
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"future copyright", in Part I, shall be construed in accordance with
subsection (2) of section 94;

"Government copyright” shall be construed in accordance with
subsection (2) of section 167,

"graphic work" shall be construed in accordance with section 6;

"illicit recording", in relation to a performance, shall be construed
in accordance with section 201;

"in electronic form" means in a form usable only by electronic
means;

"infringing articl€" has the same meaning as in section 86;

"infringing copy", in relation to a copyright work, shall be
construed in accordance with section 31;

"international organisation" means an organisation of which the
government or governments of one or more countries are
members;

"judicial proceedings’ includes proceedings before any court,
tribunal or person having authority to decide any matter affecting
aperson’slegal rights or abligations;

"Legidative Council copyright” shall be construed in
accordance with subsection (2) of section 169;

"licence", in sections 129, 130 and 132, means alicence of any of
the descriptions mentioned in section 128;

"licensing body" has the same meaning as in subsection (2) of
section 120;

"licensing scheme", subject to section 121, has the same
meaning as in subsection (1) of section 120;

"literary work" —

(a8 in the First Schedule, includes maps, charts, plans, First Schedule.
tables and compilations;

(b) elsewhere in this Order, shal be construed in
accordance with subsection (1) of section 5;
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Cap. 36.

"musical work" shall be construed in accordance with subsection
(1) of section 5;

"officer of customs" has the same meaning as in subsection (1) of
section 2 of the Customs Act;

"owner of copyright" has the same meaning as "copyright
owner";

"performance” shall be construed —

(@ in Part | in relation to a work, in accordance with
subsection (2) of section 21;

(b) inPart I, in accordance with subsection (2) of section
180;

"photograph™ shall be construed in accordance with section 6;

"prospective owner", in Part |, shall be construed in accordance
with subsection (2) of section 94;

"publication”, in relation to a work, shall be construed in
accordance with section 178;

"published edition”, in the context of copyright in the
typographical arrangement of a published work, shal be
construed in accordance with subsection (1) of section 10;

"qualifying performance”, in Part Il, shall be construed in
accordance with section 181,

"qualifying person”, in Part 11, means a person to whom that Part
applies;

"recording”, in Part 1l in relation to a performance, shall be
construed in accordance with section 180;

"rental” means any arrangement under which a copy of awork is
made available —

(a) for payment in money or money’sworth; or

(b) in the course of a business, as part of services or
amenities for which payment is made,

ontermsthat it will or may be returned;

258



26th. FEBRUARY, 2000

"reprographic copying" refers to copying by means of a
reprographic process,

"reprographic process' means a process —
(a) for making facsimile copies; or

(b) involving the use of an applicance for making multiple
copies,

and includes, in relation to a work held in electronic form, any
copying by electronic means, but does not include the making of a
film or sound recording;

"sculpture” shall be construed in accordance with  section 6;

"sound recording" —

(@) in sections 140, 142 and 144, does not include a film
sound-track when accompanying afilm;

(b) elsewhere in this Order, shal be construed in
accordance with subsection (1) of section 7;

"sufficient acknowledgement” means an acknowledgement
identifying awork by itstitle or other description, and identifying
the author, unless —

(8 in the case of a published work, it is published
anonymously;

(b) inthe case of an unpublished work, it is not possible for
a person to ascertain the identity of the author by reasonable
inquiry;
"sufficient disclaimer”, in relation to an act capable of infringing
the right conferred by subsection (1) of section 83, means a clear
and reasonably prominent indication —

(@) given at thetime of the act; and

(b) if the author or director is then identified, appearing
along with the identification,

that the work has been subjected to treatment to which the author
or director has not consented;
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"telecommunications system" means a system for conveying
visual images, sounds or other information by electronic means;

"terms of payment"”, in sections 141, 142, 143 and 146, means
terms as to payment for including sound recordings in a broadcast
or cable programme service;

"transmisson" means transfer by operation of law, devolution on
the personal representative of a deceased person, or any other
mode of transfer other than an assignment;

"typeface” includes an ornamental motif used in printing;

"unauthorised", as regards anything done in relation to a work,
means done otherwise than —

(a8 by or with the licence of the copyright owner;

(b) if copyright does not subsist in the work, by or with the
licence of the author or, in a case where subsection (2) of section
13 would have applied, the author’s employer or, in either case,
any person lawfully claiming under him; or

(c) under section 52;

"wireless telegraphy” means the sending of electro-magnetic
energy over paths not provided by a material substance
constructed or arranged for that purpose;

"work of joint authorship" shall be construed in accordance with
subsection (1) of section 12;

"work of unknown authorship® shall be construed in
accordance with subsection (4) of section 11,

"writing" includes any form of notation or code, whether by hand
or otherwise and regardless of the method by which, or medium
in or onwhich, it is recorded.

(2) A provision of Part I, which corresponds to a provision of any law
relating to copyright in forceimmediately before commencement, shall not be
construed as departing from such a law merely because of a change of
expression.

(3) Decisions under any law relating to copyright in force
immediately before commencement may be referred to for the purpose of
establishing whether a provision of Part | departs from such a law, or
otherwise for establishing the true construction of that Part.
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(4) Where different persons are (whether in conseguence of a partial
assignment or otherwise) entitled to different aspects of copyright in a work,
the copyright owner for any purpose of Part | is the person who is entitled to
the aspect of copyright relevant for that purpose.

(5) Where copyright (or any aspect of copyright) is owned by more
than one person jointly, references in Part | to the copyright owner are to all
the owners, so that any requirement of the licence of the copyright owner
requires the licence of al of them.

(6) Where reference is made in this Order to an imported article the
making of which was carried out without the consent of the owner of the
copyright, the reference to the owner of the copyright shall be read as a
reference to —

(a) the person entitled to the copyright in respect of its
application to the making of an article of that description in the
country where it was made; or

(b) if thereis no person entitled to the copyright in respect
of its application to the making of an article of that description in
the country where it was made, the person entitled to the
copyright in respect of that application in Brunei Darussalam,

and the making of the article shall be deemed to have been carried out with the
consent of that owner if, after disregarding al conditions as to the sale,
distribution or other dealings in the article after its making, the article was
made with his licence.
PART |
COPYRIGHT
CHAPTER |
SUBSISTENCE, OWNERSHIP AND DURATION OF COPYRIGHT

Introductory

3. (1) Copyright is a property right which subsists in accordance with  Copyright
this Part in the foll owing descriptions of work — and copy-
right works.
(a) origind literary, dramatic, musical or artistic works;

(b) sound recordings, films, broadcasts or cable pro-grammes;
and

(c) thetypographical arrangement of published editions.
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Rights
subsisting in
copyright
works.

Literary,
dramatic and
musical
works.

Artistic
works.

(2) In this Order, "copyright work™ means a work of any of those
descriptions in which copyright subsists.

(3) Copyright does not subsist in a work unless the requirements of
this Part with respect to qualification for copyright protection have been met.

4. (1) The owner of the copyright in a work of any description has the
exclusive right to do the acts specified in Chapter |1 as the acts restricted by
the copyright in awork of that description.

(2) In relation to certain descriptions of copyright work, the
rights conferred by sections 80, 83 and 88 subsist in favour of the author,
director or commissioner of the work, whether or not he is the owner of the
copyright.

Descriptions of work and related provisions
5. (1) InthisOrder —
"dramatic work" includes awork of dance or mime;

"literary work" means any work, other than a dramatic or musical
work, which is written, spoken or sung, and includes —

(a) acomputer program; and

(b) atableor compilation of data or other material, whether
in machine readable or other form, original by reason of the
selection or arrangement of its contents;

"musical work" means a work consisting of music, exclusive of
any words or action intended to be sung, spoken or performed
with the music.

(2) Copyright does not subsist in aliterary, dramatic or musical work
unless and until it has been recorded, in writing or otherwise; and references
in this Part to the time at which such awork was made are to the time at which
it was so recorded.

(3) It is immaterial for the purpose of subsection (2) whether the
work was recorded by or with the permission of the author; and where it was
not recorded by the author, nothing in that subsection affects the question
whether copyright subsistsin the record as distinct from the work recorded.

6. InthisOrder —

"artistic work" means —
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(a) agraphic work, photograph, sculpture or collage, irrespective
of artistic quality;

(b) a work of architecture, being a building or a model for a
building; or

(c) awork of artistic craftsmanship;

"building" includes any fixed structure, and a part of a building or fixed
structure;

"graphic work" includes —
(a) any painting, drawing, diagram, map, chart or plan; and
(b) any engraving, etching, lithograph, woodcut or similar work;

"photograph™ means a recording of light or other radiation on any
medium on which an image is produced or from which an image may
by any means be produced, and which is not part of afilm;

"sculpture” includes a cast or model made for purposes of sculpture.

7. (1) InthisOrder — Sound
recordings

: : ' . . d films.
"film" means a recording on any medium from which a moving anaims

image may by any means be produced;
"sound recording" means —

(@) arecording of sounds, from which the sounds may be
reproduced; or

(b) a recording of the whole or any part of a literary,
dramatic or musical work, from which sounds reproducing the
work or part may be produced,

regardless of the medium on which the recording is made or the method by
which the sounds are reproduced or produced.

(2) Copyright does not subsist in a sound recording or film which is,
or to the extent that it is, a copy taken from a previous sound recording or film.

8. (1) In this Order, a broadcast means a transmission by wireless Broadcasts.
telegraphy of visual images, sounds or other information which —

(a) is capable of being lawfully received by members of the
public; or
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Cable
programmes.

(b) istransmitted for presentation to members of the public.

(2) An encrypted transmission shall be regarded as capable of being
lawfully received by members of the public only if decoding equipment has
been made available to members of the public by or with the authority of the
person making the transmission or the person providing the contents of the
transmission.

(3) References in this Part to the person making a broadcast,
broadcasting awork, or including awork in a broadcast are —

(@ to the person transmitting the programme, if he has
responsibility to any extent for its contents; and

(b) toany person providing the programme who makes with the
person transmitting it the arrangements necessary for its transmission;

and references in this Part to a programme, in the context of broadcasting, are
to any item included in a broadcast.

(4) For the purpose of this Part, the place from which a broadcast is
made, in the case of a satellite transmission, is the place from which the
signals carrying the broadcast are transmitted to the satellite.

(5) References in this Part to the reception of a broadcast include
reception of abroadcast relayed by means of a telecommunications system.

(6) Copyright does not subsist in a broadcast which infringes, or to
the extent that it infringes, the copyright in another broadcast or in a cable
programme.

9. (1) InthisOrder —

(a) a cable programme means any item included in a cable
programme service; and

(b) acable programme service means a service which consists
wholly or mainly in sending visual images, sounds or other information
by means of atelecommunications system, otherwise than by wireless
telegraphy, for reception —

(i) a two or more places (whether for simultaneous
reception or at different timesin responseto requests
by different users); or

(if) for representation to members of the public,
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and which isnot, or so far asit is not, excepted by or under subsections (2) or

@A3).

(2) The following are excepted from the definition of "cable

programme service" —

265

(8) a service or part of a service of which it is an essentia
feature that while visual images, sounds or other information are being
conveyed by the person providing the service there will or may be sent
from each place of reception, by means of the same system or (as the
case may be) the same part of it, information (other than signals sent
for the operation or control of the service) for reception by the person
providing the service or other persons receiving it;

(b) aservicerun for the purposes of abusiness where —

(i) no person except the person carrying on the business
is concerned in the control of the apparatus comprised
in the system;

(ii) the visua images, sounds or other information are
conveyed by the system solely for purposesinternal to
the running of the business and not by way of
rendering a service or providing amenities for other
persons; and

(iii) the system is not connected to any other
telecommunications system;

(c) aservicerun by asingleindividual where —

(i) &l the apparatus comprised in the system is  under
his control;

(i) the visua images, sounds or other information
conveyed by the system are conveyed solely for his
domestic purposes; and

(iii) the system is not connected to any other
telecommunications system;

(d) serviceswhere —

(i) all the apparatus comprised in the system is situated in,
or connects, places which are in single occupation; and

(i) the system is not connected to any other
telecommunications system, other than services
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operated as part of the amenities provided for residents
or inmates of premises run as a business;

(e) services which are, or to the extent that they are, run for
persons providing broadcasting or cable programme services or
providing programmes for such services.

(3) The Attorney General, with the approval of His Majesty the
Sultan and Y ang Di-Pertuan, may by order amend subsection (2) so as to add
or delete exceptions, subject to such transitional provisions as appear to him to
be appropriate.

(4) Referencesin this Part to the inclusion of a cable programme or
work in a cable programme service are to its transmission as part of that
service; and references to the person including it are to the person providing
the service.

(5) Copyright does not subsist in a cable programme —

(a) ifitisincluded in a cable programme service by reception
and immediate retransmission of a broadcast; or

(b) if itinfringes, or to the extent that it infringes, the copyright
in another cable programme or in a broadcast.

Published 10. (1) Inthis Order, a published edition, in the context of copyright in

editions. the typographical arrangement of a published edition, means a published
edition of the whole or any part of one or more literary, dramatic or musical
works.

(2) Copyright does not subsist in the typographical arrangement of a
published edition if, or to the extent that, it reproduces the typographical
arrangement of a previous edition.

Author ship and owner ship of copyright

Author ship of 11. (1) In this Order, "author”, in relation to a work, means the person
work. who created it.

(2) That person shall be taken to be —
(a8 inthecaseof asound recording or film, the person by whom
the arrangements necessary for the making of the recording or film

were undertaken;

(b) inthe case of a broadcast, the person making the broadcast
or, in the case of a broadcast which relays another broadcast by
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reception and immediate retransmission, the person making that other
broadcast;

(c) inthe case of a cable programme, the person providing the
cable programme service in which the programme was included;

(d) inthe case of the typographical arrangement of a published
edition, the publisher.

(3 Inthecaseof aliterary, dramatic, musical or artistic work whichis
computer-generated, the author shall be taken to be the person by whom the
arrangements necessary for the creation of the work were undertaken.

(4) For the purpose of this Order, awork is of unknown authorship if
the identity of the author is unknown or, in the case of a work of joint
authorship, if the identity of none of the authors is known.

(5) For the purpose of this Part, the identity of an author shall be
regarded as unknown if it is not possible for a person to ascertain his identity
by reasonable inquiry; but if his identity is once known it shall not
subsequently be regarded as unknown.

12. (1) Inthis Order, awork of joint authorship means a work produced
by the collaboration of two or more authors in which the contribution of each
author is not distinct from that of the other author or authors.

(2) A broadcast shall be treated as a work of joint authorship in any
case where more than one person is to be taken as making the broadcast.

(3) References in this Part to the author of a work shall, except as
otherwise provided, be construed in relation to a work of joint authorship as
references to all the authors of the work.

13. (1) The author of a work is the first owner of any copyright in it,
subject to subsections (2) and (3).

(2) Wherealiterary, dramatic, musical or artistic work is made by an
employee in the course of his employment, his employer is the first owner of
any copyright in the work, subject to any agreement to the contrary.

(3) This section does not apply to Government copyright, Legislative
Council copyright and copyright which subsists under section 172.

267

Works of
joint author -
ship.

First
owner ship of
copyright.



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

Duration of
copyright in
literary,
dramatic,
musical or
artistic
works.

Duration of copyright
14. (1) Copyright in a literary, dramatic, musical or artistic work will
expire at the end of the period of fifty years from the end of the year in which
the author dies, subject to the following provisions of this section.

(2) If thework is of unknown authorship, copyright will expire at the
end of the period of fifty years from the date on which the work was either
made, first made available to the public or first published, whichever date is
the latest, provided that where the author’ s identity is revealed or is no longer
in doubt before the expiration of that period, the provisions of subsection (1)
shall apply. For this purpose, making available to the public includes —

(a8 inthe case of aliterary, dramatic or musical work —
(i) performancein public; or

(ii) being broadcast or included in a cable programme
service;

(b) inthe case of an artistic work —
(i) exhibitionin public;
(i) afilm including the work being shown in public; or

(iii) being included in a broadcast or cable programme
service,

but in determining generally for the purpose of this subsection whether awork
has been made available to the public no account shall be taken of any
unauthorised act.

(3) If the work is computer-generated, subsections (1) and (2) do not
apply and copyright will expire at the end of the period of fifty years from the
end of the year in which it was made.

(4) Inrelation to awork of joint authorship —

(a) the reference in subsection (1) to the death of the author
shall be construed —

(i) if the identity of al the authors is known, as a
reference to the death of the last of them to die; and

(ii) if the identity of one or more of the authors is
known and the identity of one or more others is not
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known, as a reference to the death of the last of the
authors whose identity is known; and

(b) the reference in subsection (2) to the identity of the author
becoming known shall be construed as areference to the identity of any
of the authors becoming known.

(5) This section does not apply to Government copyright, Legislative
Council copyright and copyright which subsists under section 172.

15. (1) Copyrightinasound recording or film will expire —
(a) at the end of the period of fifty years from the end of the
year in which it was made; or

(b) if it was released before the end of that period, fifty years
from the end of the year in which it was rel eased.

(2) A sound recording or filmis released when —

(@ it is first published, broadcast or included in a cable
programme service; or

(b) in the case of a film or film sound-track, the film is first
shown in public;

but in determining whether awork has been released no account shall be taken
of any unauthorised act.

16. (1) Copyright in a broadcast or cable programme will expire at the
end of the period of fifty years from the end of the year in which the broadcast
was made or the programme was included in a cable programme service.

(2) Copyright in arepeat broadcast or cable programme will expire at
the same time as the copyright in the original broadcast or cable programme;
and accordingly no copyright will arise in respect of a repeat broadcast or
cable programme broadcast or included in a cable programme service after the
expiry of the copyright in the original broadcast or cable programme.

(3) Inthissection, arepeat broadcast or cable programme means one
which is a repeat either of a broadcast previously made or of a cable
programme previously included in a cable programme service.

17. Copyright in the typographical arrangement of a published edition will

expire at the end of the period of twenty-five years from the end of the year in
which the edition was first published.
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CHAPTERIII
RIGHTSOF COPYRIGHT OWNER

Theactsrestricted by copyright

18. (1) Theowner of the copyright in awork has, in accordance with this

Chapter, the exclusive right in Brunei Darussalam —

(a) tocopy thework;
(b) toissue copies of the work to the public;
(c) to perform, show or play the work in public;

(d) to broadcast the work or include it in a cable programme
service;

(e) to make an adaptation of the work or do any of those actsin
relation to an adaptation; and

() to communicate the work to the public,

and all of those acts are referred to in this Order as the acts restricted by the
copyright.

(2) Copyright in a work is infringed by a person who without the
licence of the copyright owner does, or authorises another to do, any of the
actsrestricted by the copyright.

(3) References in this Part to the doing of an act restricted by the
copyright in awork are to the doing of it —

(a8 inrelation to the work as a whole or any substantial part of
it; and

(b) either directly or indirectly,

and it is immaterial whether any intervening acts themselves infringe
copyright.

(4) This Chapter has effect subject to Chapters |1l and VII.
19. (1) The copying of a work is an act restricted by the copyright in

every description of copyright work; and references in this Part to copying and
copies shall be construed in accordance with this section.
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(2) Copying in relation to a literary, dramatic, musical or artistic
work means reproducing the work in any material form, including the storing
of the work in any medium by electronic means.

(3) Inrelation to an artistic work, copying includes the making of a
copy in three dimensions of atwo-dimensional work and the making of a copy
in two dimensions of athree-dimensional work.

(4) Copying in relation to a film, television broadcast or cable
programme includes the making of a photograph of the whole or any
substantial part of any image forming part of the film, broadcast or cable
programme.

(5) Copying in relation to the typographical arrangement of a
published edition means the making of afacsimile copy of the arrangement.

(6) Copying in relation to any description of work includes the
making of copieswhich are transient or are incidental to some other use of the
work.

20. (1) Theissue to the public of copies of awork isan act restricted by
the copyright in every description of copyright work.

(2) References in this Part to the issue to the public of copies of a
work are to the act of putting into circulation copies not previously put into
circulation, whether in Brunei Darussalam or el sewhere, and not to —

(a) any subsequent distribution, sale, hire or loan of those
copies; or

(b) any subsequent importation of those copies,
except that, in relation to sound recordings, films and computer programs, the
restricted act of issuing copiesto the public includes any rental of copiesto the

public.

21. (1) The performance of a work in public is an act restricted by the
copyright in aliterary, dramatic or musical work.

(2) InthisPart, aperformance, in relation to awork —

(a8 includesthe delivery inthe case of alecture, address, speech
or sermon; and

(b) in general, includes any mode of visua or acoustic

presentation, including the presentation by means of a sound recording,
film, broadcast or cable programme of the work.
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(3) The playing or showing of the work in public is an act restricted
by the copyright in a sound recording, film, broadcast or cable programme.

(4) Where copyright in a work is infringed by its being performed,
played or shown in public by means of apparatus for receiving visual images
or sounds conveyed by electronic means, the person by whom the visual
images or sounds were sent and, in the case of a performance, the performers,
shall not be regarded as responsible for the infringement.

22. The broadcasting of a work or its inclusion in a cable programme
serviceis an act restricted by the copyright in —

(a) aliterary, dramatic, musical or artistic work;
(b) asound recording or film; or
(c) abroadcast or cable programme.

23. (1) Themaking of an adaptation of awork is an act restricted by the
copyright in a literary, dramatic or musical work. For this purpose, an
adaptation is made when it is recorded, in writing or otherwise.

(2) The doing of any of the acts specified in sections 19 to 22, or in
subsection (1) of this section, in relation to an adaptation of a work, is an act
restricted by the copyright in a literary, dramatic or musical work. For this
purposg, it isimmaterial whether the adaptation had been recorded, in writing
or otherwise, at the time the act was done.

(3) InthisOrder, adaptation —
(@) inreationto aliterary or dramatic work, means —
(i) atrandation of the work;
(i) aversion of a dramatic work in which it is converted
into a non-dramatic work or, as the case may be, of a
non-dramatic work in which it is converted into a
dramatic work; or
(iii) aversion of the work in which the story or action is
conveyed wholly or mainly by means of picturesin a
form suitable for reproduction in a book, or in a

newspaper, magazine or similar periodical;

(b) in relation to a musical work, means an arrangement or
transcription of the work.
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(4) Inrelation to acomputer program, atrandation includes aversion
of the program in which it is converted into or out of a computer language,
code or notation or into a different computer language, code or notation,
otherwise than incidentally in the course of running the program.

(5) Noinference shall be drawn from this section as to what does and
does not amount to copying awork.

24. The communication to the public of a work is an act restricted by Infringement
copyright. For this purpose, communication to the public is the transmission, by communi-
by wire or without wire, of a work, including its being made available to the ‘ﬂ,ﬂ%-to
public in such a way that members of the public may access it from a place
and at atime individually chosen by them.

25. (1) Notwithstanding sections 19 and 23, the reproduction in asingle  Reproduc-
copy, or the adaptation of a computer program, by the lawful owner of acopy tionand
of that computer program shall be permitted without the authorisation of the 2;’3‘;‘3:';” o
author or other owner of copyright, provided that the copy or adaptation is programs.

necessary —

(a) for use of the computer program with a computer for the
purpose and extent for which the computer program has been obtained;
or

(b) for archival purposes and in order to replace a lawfully
owned copy of the computer program which has been lost, destroyed or
damaged.

(2) No copy or adaptation of a computer program shall be used for
any purpose other than those specified in subsection (1), and any such copy or
adaptation shall be destroyed if the continued possession of the copy of the
computer program ceases to be lawful.

Secondary infringement of copyright

26. The copyright in a work is infringed by a person who, without the  Secondary
licence of the copyright owner, imports, otherwise than for his private and  infringe-

domestic use, an article which is, and which he knows or has reason to believe {ﬂfgg;ting
is, an infringing copy of the work. infringing
copy.

27. The copyright in a work is infringed by a person who, without the  Secondary

licence of the copyright owner — infringe-
ment: pos-
. . sessing, etc.,
() possessesin the course of abusiness; infringing
copy.

(b) sells, letsfor hire, or offers or exposes for sale or hire;
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(c) inthe course of abusiness, exhibits in public or distributes;
or

(d) distributes otherwise than in the course of abusinessto such
an extent asto prejudicialy affect the owner of the copyright,

an article which is, and which he knows or has reason to believe is, an
infringing copy of the work.

28. (1) Copyright in a work is infringed by a person who, without the
licence of the copyright owner —

(@ makes,

(b) imports;

(c) possessesin the course of abusiness; or

(d) sells, letsfor hire, or offers or exposes for sale or hire,

an article specifically designed or adapted for making copies of that work,
knowing or having reason to believe that it is to be used to make infringing
copies.

(2) Copyright in a work is infringed by a person who without the
licence of the copyright owner transmits the work by means of a
telecommunications system (otherwise than by broadcasting or inclusion in a
cable programme service), knowing or having reason to believe that infringing
copies of the work will be made by means of the reception of the transmission
in Brunei Darussalam or elsewhere.

29. (1) Where the copyright in a literary, dramatic or musical work is
infringed by a performance at a place of public entertainment, any person who
gave permission for that place to be used for the performance is liable for the
infringement, unless when he gave permission he believed on reasonable
grounds that the performance would not infringe copyright.

(2) In subsection (1), "place of public entertainment” includes
premises which are occupied mainly for any other purpose or purposes, but
are from time to time made available for hire for the purpose of public
entertainment.

30. Where copyright in awork isinfringed by a public performance of the
work, or by the playing or showing of the work in public, by means of
apparatus for playing sound recordings, showing films, or receiving visual
images or sounds conveyed by electronic means —

274



26th. FEBRUARY, 2000

(a) the person who supplied the apparatus, or any substantial
part of it, if when he supplied it —

(i) he knew or had reason to believe that it was likely to
be so used as to infringe copyright; or

(i) in the case of apparatus the norma use of which
involves a public performance, playing or showing, he
did not believe on reasonabl e grounds that it would not
be so used as to infringe copyright;

(b) the occupier of premises who gave permission for the
apparatus to be brought onto those premises, if when he gave
permission he knew or had reason to believe that it was likely to be so
used as to infringe copyright; and

(c) the person who supplied a copy of a sound recording or film
used to infringe copyright, if when he supplied it he knew or had reason
to believe that what he supplied, or a copy made directly or indirectly
from it, waslikely to be so used as to infringe copyright,

isliable for the infringement.
Infringing copies

31. (1) Inthis Order, "infringing copy", in relation to a copyright work, Meaning of

shall be construed in accordance with this section. ‘(‘xi)r;f;jnging

(2) Anarticleisaninfringing copy if —

(a) its making constituted an infringement of the copyright in
the work in question; or

(b) it has been or is proposed to be imported, and its making in
Brunei Darussalam would have constituted an infringement of the
copyright in the work, or a breach of an exclusive licence agreement
relating to that work.

(3) Wherein any proceedings the question arises whether an articleis
an infringing copy and it is shown —

(a) that thearticleisacopy of the work; and

(b) that copyright subsists in the work or has subsisted at any
time,

it shall be presumed until the contrary is proved that the article was made at a
time when copyright subsisted in the work.
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(4) In this Order, "infringing copy" includes a copy falling to be
treated as an infringing copy under subsection (5) of section 36, subsection
(3) of section 39, subsection (5) of section 40, paragraph (b) of subsection
(2) of section 41, subsection (2) of section 60, subsection (2) of section 67,
subsection (4) of section 71, or under an order made under section 152.

CHAPTER I
ACTSPERMITTED IN RELATION TO COPYRIGHT WORKS

Introductory

32. (1) This Chapter specifies acts which may be done in relation to
copyright works notwithstanding the subsistence of copyright; it relates only
to the question of infringement of copyright and does not affect any other right
or obligation restricting the doing of any of the specified acts.

(2) Whereit is provided by this Chapter that an act does not infringe
copyright, or may be done without infringing copyright, and no particular
description of copyright work is mentioned, the act in question does not
infringe the copyright in awork of any description.

(3) Noinference shall be drawn from the description of any act which
may under this Chapter be done without infringing copyright as to the scope
of the acts restricted by the copyright in any description of work.

(4) The provisions of this Chapter are to be construed independently
of each other, so that the fact that an act does not fall within one provision
does not mean that it is not covered by another provision.

General

33. (1) Fair dealing with aliterary, dramatic, musical or artistic work for
the purpose of research or private study does not infringe any copyright in the
work or, in the case of a published edition, in the typographical arrangement.

(2) Fair dealing with the typographical arrangement of a published
edition for the purpose mentioned in subsection (1) does not infringe any
copyright in the arrangement.

(3) Copying by a person, other than the researcher or student himself,
isnot fair dealing if —

(a8 inthe case of alibrarian, or a person acting on behalf of a

librarian, he does anything which regulations under section 44 would
not permit to be done under sections 42 or 43; or
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(b) in any other case, the person doing the copying knows or
has reason to believe that it will result in copies of substantially the
same material being provided to more than one person at substantially
the same time and for substantially the same purpose.

34. (1) Fair dealing with awork for the purpose of criticism or review, of
that or another work or of a performance of a work, does not infringe any
copyright in the work provided that it is accompanied by a sufficient
acknowledgement.

(2) Far dealing with a work (other than a photograph) for the
purpose of reporting current events does not infringe any copy-right in the
work provided that, subject to subsection (3), it is accompanied by a
sufficient acknowledgement.

(3) No acknowledgement is required in connection with the reporting
of current events by means of a sound recording, film, broadcast or cable
programme.

35. (1) Copyrightinawork isnot infringed —

(@ by its incidental inclusion in an artistic work, sound
recording, film, broadcast or cable programme;

(b) by the issue to the public of copies, or by the playing,
showing, broadcasting or inclusion in a cable programme service, of
anything whose making was, under paragraph (a), not an infringement
of the copyright.

(2) A musical work, words spoken or sung with music, or so much of
a sound recording, broadcast or cable programme as includes a musical work
or such words, shall not be regarded as incidentally included in another work
if it isdeliberately included.
Education
36. (1) Copyright in aliterary, dramatic, musical or artistic work is not
infringed by its being copied in the course of instruction, or of preparation for
instruction, provided the copying —
(a) isdone by aperson giving or receiving the instruction; and
(b) isnot by means of areprographic process.
(2) Copyright in a sound recording, film, broadcast or cable

programme is not infringed by its being copied by making a film or film
sound-track in the course of instruction, or of preparation for instruction, in
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the making of films or film sound-tracks, provided the copying is done by a
person giving or receiving the instruction.

(3) Copyright is not infringed by anything done for the purpose of an
examination by way of setting the questions, communicating the questions to
the candidates, or answering the questions.

(4) Subsection (3) does not extend to the making of a reprographic
copy of amusical work for use by an examination candidate in performing the
work.

(5) Where a copy which would otherwise be an infringing copy is
made in accordance with this section but is subsequently dealt with, it shall be
treated as an infringing copy for the purpose of that dealing, and if that dealing
infringes copyright shall be so treated for all subsequent purposes. In this
subsection, "dealt with" means sold, let for hire, or offered or exposed for sale
or hire.

Anthologies 37. (1) The inclusion of a short passage from a published literary or

for educa- dramatic work in a collection which —
tional use.

(@) isintended for usein an educational establishment and is so
described initstitle, and in any advertisement issued by or on behalf of
the publisher; and

(b) consists mainly of material in which no copyright subsists,

does not infringe the copyright in the work if the work itself is not intended for
use in such establishment and the inclusion is accompanied by a sufficient
acknowledgement.

(2) Subsection (1) does not authorise the inclusion of more than two
excerpts from copyright works by the same author in collections published by
the same publisher over any period of five years.

(3) Inrelation to any given passage, the reference in subsection (2) to
excerpts from works by the same author —

(a8 shall be taken to include excerpts from works by him in
collaboration with another; and

(b) if the passage in question is from such a work, shall be
taken to include excerpts from works by any of the authors, whether
alone or in collaboration with another.

(4) References in this section to the use of a work in an educational

establishment are to any use for the educational purposes of such an
establishment.

278



26th. FEBRUARY, 2000

38. (1) Theperformance of aliterary, dramatic or musical work beforean  Performing,
audience consisting of teachers and students at an educational establishment ~ &tc. workiin

and other persons directly connected with its activities — g%:,flgof
educa_tional
(@) by ateacher or student in the course of the activities of the ;ﬂeitt’“Sh'

establishment; or

(b) at the establishment by any person for the purpose of
instruction,

is not a public performance for the purpose of infringement of copyright.

(2) The playing or showing of a sound recording, film, broadcast or
cable programme before such an audience at an educational establishment for
the purpose of instruction is not a playing or showing of the work in public for
the purpose of infringement of copyright.

(3) A person is not for this purpose directly connected with the
activities of the educational establishment only because he is the parent of a
student at the establishment.

39. (1) A recording of abroadcast or cable programme, or acopy of such  Recording by
arecording, may be made by or on behalf of an educational establishment for ~ educational
) ; . e . : establish-
its educational purposes without thereby infringing the copyright in the | qisof

broadcast or cable programme, or in any work included in it. broadcasts
and cable

(2) This section does not apply if or to the extent that there is a programmes.

licensing scheme certified for the purpose of this section under section 153
providing for the grant of licences.

(3) Where a copy which would otherwise be an infringing copy is
made in accordance with this section but is subsequently dealt with, it shall be
treated as an infringing copy for the purpose of that dealing, and if that dealing
infringes copyright shall be so treated for all subsequent purposes. In this
subsection, "dealt with" means sold, let for hire, or offered or exposed for sale
or hire.

40. (1) Reprographic copies of passages from a published literary, Repro-
dramatic or musical work may, to the extent permitted by this section, be Qfa%h'CCOPY'
made by or on behalf of an educationa establishment for the purpose of i ied

. ; . . - - g educational
instruction without infringing any copyright in the work, or in the esablish-
i ments of
typographical arrangement. e trom
published

(2) Not more than one per cent of any work may be copied by or on  works.
behalf of an establishment under this section in any quarter, that is, in any
period 1st. January to 31st. March, 1st. April to 30th. June, 1st. July to 30th.
September or 1st. October to 31st. December.
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(3) Copying is not authorised by this section if, or to the extent that,
licences are available authorising the copying in question and the person
making the copies knew or ought to have been aware of that fact.

(4) The terms of a licence granted to an educational establishment
authorising the reprographic copying for the purpose of instruction of
passages from published literary, dramatic or musical works are of no effect
so far asthey purport to restrict the proportion of awork which may be copied
(whether on payment or not) to less than that which would be permitted under
this section.

(5) Where a copy which would otherwise be an infringing copy is
made in accordance with this section but is subsequently dealt with, it shall be
treated as an infringing copy for the purpose of that dealing, and if that dealing
infringes copyright shall be so treated for all subsequent purposes. In this
subsection, "dealt with" means sold, let for hire, offered or exposed for sale or
hire.

Librariesand archives

41. (1) Insections 42 to 47, references to a prescribed library or archive
areto alibrary or archive of a prescribed description.

(2) Where a person requesting a copy makes a declaration which is
false in a material particular and is supplied with a copy which would have
been an infringing copy if made by him —

(8 heisliable for infringement of copyright as if he had made
the copy himself; and

(b) thecopy shall be treated as an infringing copy.

(3) Referencesin this section, and in sections 42 to 47, to alibrarian
or archivist include a person acting on his behalf.

42. (1) The librarian of a prescribed library may, if the prescribed
conditions are complied with, make and supply a copy of an article in a
periodical without infringing any copyright in the text, in any illustrations
accompanying it or in the typographical arrangement.

(2) The prescribed conditions shall include provision —
(a) that copies are supplied only to persons satisfying the

librarian that they require them for the purpose of research or private
study, and will not use them for any other purpose;
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(b) that no person is furnished with more than one copy of the
same article or with copies of more than one article contained in the
same issue of aperiodical; and

(c) that personsto whom copies are supplied are required to pay
for them a sum not less than the cost (including a contribution to the
general expenses of the library) attributable to their production.

43. (1) The librarian of a prescribed library may, if the prescribed Copyingby
conditions are complied with, make and supply from a published edition a ”bfa”?”s
copy of part of aliterary, dramatic or musical work (other than an articlein a Bﬁ&?;ed
periodical) without infringing any copyright in the work, in any illustrations  works.

accompanying it or in the typographical arrangement.
(2) The prescribed conditions shall include provision —

(@) that copies are supplied only to persons satisfying the
librarian that they require them for the purpose of research or private
study, and will not use them for any other purpose;

(b) that no person is furnished with more than one copy of the
same material or with a copy of more than a reasonable proportion of
any work; and

(c) that personsto whom copies are supplied are required to pay
for them a sum not less than the cost (including a contribution to the
general expenses of the library) attributable to their production.

44. (1) Regulations for the purposes of sections 42 and 43 shall contain  Restrictionon
provision to the effect that a copy shall be supplied only to a person satisfying ~ Production of

the librarian that his requirement is not related to any similar requirement of Cmog'f;;";
another person. same mate-
rial.

(2) Theregulations may provide —

(a8 that requirements shal be regarded as similar if the
requirements are for copies of substantialy the same material at
substantially the same time and for substantially the same purpose; and

(b) that requirements of persons shall be regarded as related if
those persons receive instruction to which the material isrelevant at the
sametime and place.

45. (1) The librarian of a prescribed library may, if the prescribed — Copying by
conditions are complied with, make and supply to another prescribed library a  librarians:
supply of
copy of — copiesto
other librar-

(@ anarticleinaperiodical; or ies.
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(b) the whole or part of a published edition of a literary,
dramatic or musical work,

without infringing any copyright in the text of the article or, as the case may
be, in the work, in any illustrations accompanying it or in the typographical
arrangement.

(2) Paragraph (b) of subsection (1) does not apply if at the time the
copy was made the librarian making it knew, or could by reasonable inquiry
have ascertained, the name and address of a person entitled to authorise the
making of the copy.

46. (1) Thelibrarian or archivist of aprescribed library or archive may, if
the prescribed conditions are complied with, make a copy from any itemin the
permanent collection of the library or archive —

(a8 inorder to preserve or replace that item by placing the copy
in its permanent collection in addition to or in place of it; or

(b) in order to replace in the permanent collection of another
prescribed library or archive an item which has been lost, destroyed or
damaged,

without infringing the copyright in any literary, dramatic or musical work, in
any illustrations accompanying it or, in the case of a published edition, in the
typographical arrangement.

(2) The prescribed conditions shall include provision for restricting
the making of copies to cases where it is not reasonably practicable to
purchase a copy of the item to fulfil that purpose.

47. (1) Thelibrarian or archivist of aprescribed library or archive may, if
the prescribed conditions are complied with, make and supply a copy of the
whole or part of aliterary, dramatic or musical work from a document in the
library or archive without infringing any copyright in the work or any
illustrations accompanying it.

(2) Thissection does not apply if —

(8 the work had been published before the document was
deposited in the library or archive; or

(b) the copyright owner has prohibited copying of the work,

and at the time the copy was made the librarian or archivist making it was, or
ought to have been, aware of that fact.

(3) The prescribed conditions shall include provision —
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(a) that copies are supplied only to persons satisfying the
librarian or archivist that they require them for the purpose of research
or private study, and will not use them for any other purpose;

(b) that no person is furnished with more than one copy of the
same material; and

(c) that personsto whom copies are supplied are required to pay
for them a sum not less than the cost (including a contribution to the
general expenses of the library or archive) attributable to their
production.

48. If an article of cultural or historical importance or interest cannot  Copy of work
lawfully be exported unless a copy of it is made and deposited in an requiredto

. . . . s . be made as
appropriate library or archive, it is not an infringement of copyright to make ., gition of
that copy. export.

Public administration

49. (1) Copyright is not infringed by anything done for the purpose of  Legisiative
proceedings of the Legislative Council or of judicial proceedings. Jcﬁg‘;l' and
] ) o ) proceedings.
(2) Copyright is not infringed by anything done for the purpose of
reporting such proceedings; but this shall not be construed as authorising the

copying of awork which isitself a published report of the proceedings.

50. (1) Copyrightisnotinfringed by anything done for the purpose of the  Royal

i ] i i Commissions
proceedings of a Royal Commission or of a statutory inquiry. and Satutory

inquiries.
(2) Copyright is not infringed by anything done for the purpose of
reporting such proceedings held in public; but this shall not be construed as
authorising the copying of a work which is itself a published report of the

proceedings.

(3) Copyright in awork is not infringed by the issue to the public of
copies of areport of a Royal Commission or statutory inquiry containing the
work or materia from it.

(4) In this section, "statutory inquiry" means an inquiry held or
investigation conducted in pursuance of aduty imposed or power conferred by
or under any written law.

51. (1) Where materia is open to public inspection under a statutory Material open
requirement, or is on a statutory register, copyright in the material asaliterary o public
work is not infringed by the copying of so much of the material as contains L,Tg?ﬁté,%? o
factual information of any description, by or with the authority of the register.
appropriate person, for a purpose which does not involve the issuing of copies
to the public.

283



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

(2) Where material is open to public inspection under a statutory
requirement, copyright is not infringed by the copying or issuing to the public
of copies of the material, by or with the authority of the appropriate person,
for the purpose of enabling the material to be inspected at a more convenient
time or place or otherwise facilitating the exercise of any right for the purpose
of which the requirement was imposed.

(3) Where material which is open to public inspection under a
statutory requirement, or which is on a statutory register, contains information
about matters of general scientific, technical, commercial or economic
interest, copyright is not infringed by the copying or issuing to the public of
copies of the material, by or with the authority of the appropriate person, for
the purpose of disseminating that information.

(4) The Attorney General may by order provide that subsections (1),
(2) and (3) shall, in such cases as may be prescribed, apply only to copies
marked in such manner as may be so prescribed.
(5) The Attorney General may by order provide that subsections (1),
(2) and (3) shall, to such extent and with such modifications as may be
prescribed, apply —
(a) tomaterial made open to public inspection by —
(i) aprescribed international organisation; or
(i) a prescribed person who has functions in Brunei
Darussalam under an international agreement to which

Brunei Darussalam is a party; or

(b) to a register maintained by a prescribed internationa
organisation,

asthey apply in relation to material open to public inspection under a statutory
requirement or to a statutory register.

(6) Inthissection —
"appropriate person” means the person required to make the
material open to public inspection or, as the case may be, the

person maintaining the statutory register;

"statutory register" means a register maintained under a statutory
requirement;

"statutory requirement” means areguirement imposed by or under
any written law.
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52. (1) Thissection applies where aliterary, dramatic, musical or artistic ~ Material
work has in the course of public business (which expression in this subsection CO{‘;;“tU”"
includes any activity carried on by the Government) been communicated 10 government
the Government for any purpose, by or with the licence of the copyright in courseof
owner and a document or other material thing recording or embodying the ~Public

work is owned by or in the custody or control of the Government. business

(2) The Government may, for the purpose for which the work was
communicated to it, or any related purpose which could reasonably have been
anticipated by the copyright owner, copy the work and issue copies of the
work to the public without infringing any copyright in the work.

(3) The Government may not copy awork, or issue copies of awork
to the public, by virtue of this section if the work has previously been
published otherwise than by virtue of this section.

(4) This section has effect subject to any agreement to the contrary
between the Government and the copyright owner.

53. Material whichiscomprised in public archives or public recordswithin  Public
the meaning of the Brunei National Archives Act which is available to the afCh"(’j‘Sa”d
public under that Act may be copied, and a copy may be supplied to any rceggr 1i6.
person, by or with the authority of the Director appointed under subsection (1)

of section 4 of that Act, without infringement of copyright.

54. (1) Where the doing of a particular act is specifically authorised by  Actsdone
any written law, whenever it commenced, then, unless that written law under

provides otherwise, the doing of that act does not infringe copyright. ;it#éﬂré
(2) Nothing in this section shall be construed as excluding any
defence of statutory authority otherwise available under any written law.
Designs
55. (1) Itisnotaninfringement of any copyright — Design
documents
and models.

(@) in adesign document or model recording or embodying a
design for anything other than an artistic work or a typeface, to make
an article to the design or to copy an article made to the design;

(b) toissuetothepublic, or includein afilm, broadcast or cable
programme service, anything the making of which was, under
subsection (1), not an infringement of that copyright.

(2) Inthissection —
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"design" means the design of any aspect of the shape or
configuration (whether internal or external) of the whole or part
of an article, other than surface decoration;

"design document” means any record of a design, whether in the
form of a drawing, written description, photograph, data stored in
acomputer or otherwise.

56. (1) Thissection applieswhere an artistic work has been exploited, by
or with the licence of the copyright owner, by —

(@ making by an industrial process articles falling to be treated
for the purposes of this Part as copies of the work; and

(b) marketing such articles, in Brunei Darussalam or el sewhere.

(2) After the end of the period of twenty-five years from the end of

the year in which such articles were first marketed, the work may be copied by

making articles of any description, or doing anything for the purpose of

making articles of any description, and anything may be done in relation to
articles so made, without infringing copyright in the work.

(3) Where only part of an artistic work is exploited as mentioned in
subsection (1), subsection (2) applies only in relation to that part.

(4) The Attorney General may by order make provision —
(a) as to the circumstances in which an article, or any
description of article, isto be regarded for the purpose of this section as

made by an industrial process;

(b) excluding from the operation of this section such articles of
aprimarily literary or artistic character as he thinks fit.

(5) Inthissection —
(a) referencesto articles do not include films;

(b) referencesto the marketing of an article areto its being sold,
let for hire, or offered or exposed for sale or hire.

57. (1) The copyright in an artistic work is not infringed by anything
done —

(@) under an assignment or licence made or granted by the

person registered under any law relating to the registration of designs
as the proprietor of a corresponding design; and

286



26th. FEBRUARY, 2000

(b) in good faith in reliance on the registration and without
notice of any proceedings for the cancellation of such registration or
for rectifying the relevant entry in any register of designs (by
whatsoever name so called) kept or maintained under any such law;

and thisis so notwithstanding that the person registered as any such proprietor
was not the proprietor of the design for the purpose of that law.

(2) Insubsection (1), acorresponding design, in relation to an artistic
work, means a design within the meaning of any law relating to the
registration of designs which if applied to an article would produce something
which would be treated for the purpose of this Part as a copy of the artistic
work.

Typefaces
58. (1) It is not an infringement of copyright in an artistic work Useof type-
consisting of the design of atypeface — facein ordi-
nary course
of printing.

(@) to use the typeface in the ordinary course of typing,
composing text, typesetting or printing;

(b) to possess an article for the purpose of such use; or
(c) todoanythingin relation to material produced by such use,
notwithstanding that an article is used which is an infringing copy of the work.

(2) Notwithstanding subsection (1) of this section, sections 28, 101
and 102, subsection (2) of section 204, and section 209 apply to persons
making, importing or dealing with articles specifically designed or adapted for
producing material in a particular typeface, or possessing such articles for the
purpose of dealing with them, asif the production of material as mentioned in
subsection (1) did infringe copyright in the artistic work consisting of the
design of the typeface. In this subsection, "dealing with" means selling,
letting for hire, offering or exposing for sale or hire, exhibiting in public or
distributing.

59. (1) Thissection appliesto the copyright in an artistic work consisting — Articlesfor
of the design of a typeface where articles specifically designed or adapted for ~ Producing
producing material in that typeface have been marketed by or with the licence g‘;tt?rcf}la'rn
of the copyright owner. In this section, "marketed” means sold, let for hire, or  typeface.
offered or exposed for sale or hire, whether in Brunel Darussalam or

elsewhere.
(2) After the end of the period of twenty-five years from the end of

the year in which such articleswere first marketed, the work may be copied by
making further such articles, or doing anything for the purpose of making
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such articles, and anything may be done in relation to articles so made,
without infringing copyright in the work.

Worksin electronic form

60. (1) This section applies where a copy of a work in electronic form
has been purchased on terms which, expressly or impliedly or by virtue of any
law, alow the purchaser to copy the work, or to adapt it or make copies of an
adaptation, in connection with his use of it.

(2) If there are no expressterms —

() prohibiting the transfer of the copy by the purchaser,
imposing obligations which continue after a transfer, prohibiting the
assignment of any licence, or terminating any licence on atransfer; or

(b) providing for the terms on which a transferee may do the
things which the purchaser was permitted to do,

anything which the purchaser was alowed to do may also be done by a
transferee without infringement of copyright; but any copy, adaptation or copy
of an adaptation made by the purchaser which is not also transferred shall be
treated as an infringing copy for al purposes after the transfer.

(3) Where the original purchased copy is no longer usable and what
istransferred is a further copy used in its place, anything which the purchaser
was alowed to do may also be done by a transferee without infringement of
copyright; but any copy, adaptation or copy of an adaptation made by the
purchaser which is not also transferred shall be treated as an infringing copy
for all purposes after the transfer.

(4) On asubsequent transfer this section applies, with the substitution
for references in subsection (2) to the purchaser of references to the
subsequent transferor.

Miscellaneous: literary, dramatic, musical and artistic works

61. (1) Copyright in aliterary, dramatic, musical or artistic work is not
infringed by an act done at atime when, or under arrangements made at atime

when —

(a) it was not possible by reasonable inquiry to ascertain the
identity of the author; and

(b) it wasreasonableto assume —

(i) that copyright had expired; or
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(ii) that the author had died fifty years or more before the
beginning of the year in which the act was done or the
arrangements were made.

(2) Sub-paragraph (ii) of paragraph (b) of subsection (1) does not
apply to —

(8 awork inwhich Government copyright subsists; or

(b) a work in which copyright originaly vested in an
international organisation under section 172 and in respect of which an
order under that section specifies a copyright period longer than fifty
years.

(3) Inrelationto awork of joint authorship —

(a) the reference in subsection (1) to its being possible to
ascertain the identity of the author shall be construed as a reference to
its being possible to ascertain the identity of any of the authors; and

(b) the reference in sub-paragraph (ii) of paragraph (b) of
subsection (1) to the author having died shall be construed as a
reference to al the authors having died.

62. (1) Wherearecord of spoken wordsis made, in writing or otherwise,  Use of notes

for the purpose — or recordings
PuTP of spoken

. wordsin cer-
(a) of reporting current events; or tain cases.

(b) of broadcasting or including in a cable programme service
the whole or part of the work,

it isnot an infringement of any copyright in the words as a literary work to use
the record or material taken from it (or to copy the record, or any such
material, and use the copy) for that purpose, if the conditions mentioned in
subsection (2) have been complied with.

(2) The conditions are that —

(a) therecord was a direct record of the spoken words and was
not taken from a previous record or from a broadcast or cable
programme;

(b) the making of the record was not prohibited by the speaker

and, where copyright already subsisted in the work, did not infringe
copyright;
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(c) the use made of the record or material taken from it was not
of akind prohibited by or on behalf of the speaker or copyright owner
before the record was made; and

(d) the use was by or with the authority of a person who was
lawfully in possession of the record.

63. (1) Thereading or recitation in public by one person of a reasonable
extract from a published literary or dramatic work does not infringe any
copyright in the work if it is accompanied by a sufficient acknowledgement.

(2) Copyright in a work is not infringed by the making of a sound
recording, or the broadcasting or inclusion in a cable programme service, of a
reading or recitation which under subsection (1) does not infringe copyright in
the work, provided that the recording, broadcast or cable programme consists
mainly of material in relation to which it is not necessary to rely on that
subsection.

64. (1) Where an article on a scientific or technical subject is published
in a periodical accompanied by an abstract indicating the contents of the
article, it isnot an infringement of copyright in the abstract, or in the article, to
copy the abstract or issue copies of it to the public.

(2) This section does not apply if or to the extent that there is a
licensing scheme certified for the purposes of this section under section 153
providing for the grant of licences.

65. (1) A sound recording of a performance of a song may be made for
the purpose of including it in an archive maintained by a designated body
without infringing any copyright in the words as a literary work or in the
accompanying musical work, if the conditions mentioned in subsection (2)
have been complied with.

(2) The conditions are that —

(8 the words were unpublished and of unknown authorship at
the time the recording was made;

(b) the making of the recording did not infringe any other
copyright; and

(c) itsmaking was not prohibited by any performer.

(3) Copies of a sound recording made in reliance on subsection (1)
and included in an archive maintained by a designated body may, if the
prescribed conditions are met, be made and supplied by the archivist or a
person acting on his behalf without infringing copyright in the recording or
theworksincluded init.
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(4) The prescribed conditions shall include provision that —

(a) copiesare only supplied to a person satisfying the archivist
or aperson acting on his behalf that he requires them for the purpose of
research or private study and will not use them for any other purpose;
and

(b) no person is furnished with more than one copy of the same
recording.

(5) In this section, "designated body" means a body designated for
the purpose of this section by an order of the Attorney General, who shall not
designate a body unless he is satisfied that it is not established or conducted
for profit.

66. (1) Thissection appliesto— Representa-
tion of certain

o artisticworks
(8 buildings; and on public

display.
(b) sculptures, models for buildings and works of artistic
craftsmanship, if permanently situated in a public place.

(2) The copyright in such awork is not infringed by —
() themaking of agraphic work representing it;
(b) the making of aphotograph or film of it;

(c) thebroadcasting of it, or the inclusion in a cable programme
service of avisual image of it; or

(d) the issue to the public of copies, or the broadcasting or
inclusion in a cable programme service, of anything whose making
was, under this subsection, not an infringement of the copyright.

67. (1) Itisnotaninfringement of copyright in an artistic work to copy it, Advertise-
or to issue copies to the public, for the purpose of advertising the sale of the ~ment of sale

K of artistic
WOrk. work.

(2) Where a copy which would otherwise be an infringing copy is
made in accordance with this section but is subsequently dealt with for any
other purpose, it shall be treated as an infringing copy for the purpose of that
dealing, and if that dealing infringes copyright shall be so treated for all
subsequent purposes. In this subsection, "dealt with" means sold, let for hire,
offered or exposed for sale or hire, exhibited in public or distributed.
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68. Wherethe author of an artistic work is not the copyright owner, he does
not infringe the copyright by copying the work in making another artistic
work, provided he does not repeat or imitate the main design of the earlier
work.

69. Anything done for the purpose of reconstructing a building does not
infringe any copyright —

(@) inthebuilding; or

(b) in any drawings or plans in accordance with which the
building was, by or with the licence of the copyright owner,
constructed.

Miscellaneous: sound recordings, films and computer programs

70. (1) Itisnot aninfringement of the copyright in a sound recording to

play it as part of the activities of, or for the benefit of, a club, society or other

similar organisation if the conditions mentioned in subsection (2) have been

complied with.

(2) The conditions are that —

(a) the organisation was not established or conducted for profit

and that its main objects are charitable or are otherwise concerned with

the advancement of religion, education or social welfare; and

(b) the proceeds of any charge for admission to the place where
the recording was heard were applied solely for the purposes of the
organisation.

Miscellaneous. broadcasts and cable programmes
71. (1) This section applies where under a licence or assignment of
copyright a person is authorised to broadcast or include in a cable programme

service —

(a) a literary, dramatic or musical work, or an adaptation of
such awork;

(b) an artistic work; or
(c) asound recording or film.
(2) That person shall by virtue of this section be treated aslicensed by

the owner of the copyright in the work to do or authorise for the purpose of the
broadcast or cable programme —
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(@) in the case of a literary, dramatic or musical work, or an
adaptation of such a work, the making of a sound recording or film of
the work or adaptation;

(b) inthe case of an artistic work, the taking of a photograph or
the making of afilm of the work;

(c) in the case of a sound recording or film, the making of a
copy of it.

(3) That licence is subject to the condition that the sound recording,
film, photograph or copy —

(a) shall not be used for any other purpose; and

(b) shall be destroyed within twenty-eight days of being first
used for broadcasting the work or, as the case may be, including it in
the cable programme service.

(4) A sound recording, film, photograph or copy made in accordance
with this section shall be treated as an infringing copy —

(a) for the purpose of any use in breach of the condition
mentioned in paragraph (a) of subsection (3); and

(b) for all purposes after that condition, or the condition
mentioned in paragraph (b) of subsection (3), has been broken.

72. Copyright isnot infringed by the making or use by the Government, for
the purpose of maintaining supervision and control over programmes
broadcast by it, of recordings of those programmes.

73. The making for private and domestic use of arecording of a broadcast
or cable programme solely for the purpose of enabling it to be listened to or
viewed at a more convenient time does not infringe any copyright in the
broadcast or cable programme or in any work included in it.

74. The making for private and domestic use of a photograph of the whole
or any part of an image forming part of a television broadcast or cable
programme, or a copy of such a photograph, does not infringe any copyright
in the broadcast or cable programme or in any film included in it.

75. (1) The playing or showing in public of a broadcast or cable
programme to an audience that has not paid for admission to the place where
the broadcast or programme is to be heard or seen does not infringe any
copyright in —
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(a) thebroadcast or cable programme; or
(b) any sound recording or film included init.

(2) The audience shall be treated as having paid for admission to a
place —

(a) if they have paid for admission to a place of which that place
forms part; or

(b) if goods or services are supplied at that place, or a place of
which it forms part —

(i) at prices which are substantially attributable to the
facilities afforded for seeing or hearing the broadcast or
programme; or

(i) at prices exceeding those usually charged there and
which are partly attributable to those facilities.

(3) Thefollowing shall not be regarded as having paid for admission
to aplace—

(a) personsadmitted as residents or inmates of that place;

(b) persons admitted as members of a club, society or other
similar organisation where the payment is only for membership thereof
and the provision of facilities for seeing or hearing broadcasts or
programmesis only incidental to its main purposes.

(4) Wherethe making of the broadcast or inclusion of the programme
in a cable programme service was an infringement of the copyright in a sound
recording or film, the fact that it was seen or heard in public by the reception
of the broadcast or programme shall be taken into account in assessing the
damages for that infringement.

76. (1) This section applies where a broadcast made from Brunei
Darussalam is, by reception and immediate re-transmission, included in a
cable programme service.

(2) The copyright in the broadcast is not infringed if and to the extent
that it was made for reception in the area in which the cable programme
service is provided and was not a satellite transmission or an encrypted
transmission.

(3) The copyright in any work included in the broadcast is not

infringed if and to the extent that it was made for reception in the area in
which the cable programme service is provided, but where the making of the
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broadcast was an infringement of the copyright in the work, the fact that the
broadcast was re-transmitted as a programme in a cable programme service
shall be taken into account in assessing the damages for that infringement.

77. (1) A designated body may, for the purpose of providing personswho  Provision of
are physically or mentally handicapped in any way, with copies which are S‘Jb?ti“id
sub-titled or otherwise modified for their special needs, make copies of ‘g?gf;c‘;st or
television broadcasts or cable programmes and issue copies to the public, cable
without infringing any copyright in the broadcasts or cable programmes or  Programme.
works included in them. In this section, "designated body" means a body
designated for the purpose of this section by order of the Attorney General,
who shall not designate abody unlessheis satisfied that it is not established or
conducted for profit.

(2) This section does not apply if, or to the extent that, there is a
licensing scheme certified for the purpose of this section under section 153
providing for the grant of licences.

78. A recording of a broadcast or cable programme of a designated class, Recordingfor
or acopy of such arecording, may be made for the purpose of being placed in ~ archival
an archive maintained by a designated body without thereby infringing any "' Po%
copyright in the broadcast or cable programme or in any work included in it.
In this section, "designated" means designated for the purpose of this section
by order of the Attorney General, who shall not designate a body unless heis
satisfied that it is not established or conducted for profit.

Adaptations

79. An act which under this Chapter may be done without infringing Adaptations.
copyright in aliterary, dramatic or musical work does not, where that work is
an adaptation, infringe any copyright in the work from which the adaptation
was made.

CHAPTER IV
MORAL RIGHTS
Right to beidentified as author or director

80. (1) The author of a copyright literary, dramatic, musical or artistic Right to be
work, and the director of a copyright film, has the right to be identified asthe ~ identified as
author or director of the work in the circumstances mentioned in this section, 2:’:23;? '
but the right is not infringed unless it has been asserted in accordance with
section 81.

(2) The author of a literary work, other than words intended to be

sung or spoken with music, or a dramatic work has the right to be identified
whenever —
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(a8 the work is published commercially, performed in public,
broadcast or included in a cable programme service; or

(b) copies of afilm or sound recording including the work are
issued to the public,

and that right includes the right to be identified, whenever any of those events
occur in relation to an adaptation of the work, as the author of the work from
which the adaptation was made.

(3) The author of a musical work, or a literary work consisting of
words intended to be sung or spoken with music, has the right to be identified
whenever —

(a) thework ispublished commercially;

(b) copies of a sound recording of the work are issued to the
public; or

(c) afilm of which the sound-track includes the work is shown
in public or copies of such afilm are issued to the public,

and that right includes the right to be identified, whenever any of those events
occur in relation to an adaptation of the work, as the author of the work from
which the adaptation was made.

(4) The author of an artistic work has the right to be identified
whenever —

(a8 thework is published commercially or exhibited in public,
or avisua image of it is broadcast or included in a cable programme
service;

(b) a film including a visua image of the work is shown in
public or copies of such afilm areissued to the public; or

(c) inthe case of awork of architecture in the form of a building
or a model for a building, a sculpture or a work of artistic
craftsmanship, copies of a graphic work representing it, or of a
photograph of it, are issued to the public.

(5) The author of awork of architecture in the form of a building has
the right to be identified on the building as constructed or, where more than
one building is constructed to the design, on the first to be constructed.

(6) The director of afilm has the right to be identified whenever the

filmisshown in public, broadcast or included in a cable programme service or
copies of the film are issued to the public.
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(7) Theright of the author or director under this section is—

(a8 in the case of commercial publication or the issue to the
public of copies of afilm or sound recording, to be identified in or on
each copy or, if that is not appropriate, in some other manner likely to
bring hisidentity to the notice of the person acquiring a copy;

(b) inthe case of identification on abuilding, to beidentified by
appropriate means visible to persons entering or approaching the
building; and

(c) inany other case, to beidentified in amanner likely to bring
his identity to the attention of a person seeing or hearing the
performance, exhibition, showing, broadcast or cable programme,

and the identification must in each case be clear and reasonably prominent.

(8) If the author or director in asserting his right to be identified
specifies a pseudonym, initials or some other particular form of identification,
that form shall be used; otherwise any reasonable form of identification may
be used.

(9) This section has effect subject to section 82.

81. (1) A person does not infringe the right conferred by section 80 by  Requirement
doing any of the acts mentioned in that section, unless the right has been that ft'e%ht be
asserted in accordance with this section so as to bind him in relation to that >0 -
act.

(2) Theright may be asserted generaly, or in relation to any specified
act or description of acts —

(8 on an assignment of copyright in the work, by including in
the instrument effecting the assignment a statement that the author or
director assertsin relation to that work his right to be identified; or

(b) inwriting signed by the author or director.

(3) Theright may be asserted in relation to the public exhibition of an
artistic work —

(8 by securing that when the author or other first owner of
copyright parts with possession of the original, or of a copy made by
him or under his direction or control, the author is identified on the
origina or copy, or on a frame, mount or other thing to which it is
attached; or
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(b) by including in alicence by which the author or other first
owner of copyright authorises the making of copies of the work, a
statement signed by or on behalf of the person granting the licence that
the author asserts his right to be identified in the event of the public
exhibition of a copy made under the licence.

(4) The persons bound by an assertion under subsections (2) or (3)
are—

(a8 inthe case of an assertion under paragraph (a) of subsection
(2), the assignee and anyone claiming through him, whether or not he
has notice of the assertion;

(b) inthe case of an assertion under paragraph (b) of subsection
(2), anyone to whose notice the assertion has been brought;

(c) inthe case of an assertion under paragraph (a) of subsection
(3), anyone into whose hands that original or copy has come, whether
or not the identification was still present or visible;

(d) inthe case of an assertion under paragraph (b) of subsection
(3), the licensee and anyone into whose hands a copy made under the
licence has come, whether or not he has notice of the assertion.

(5) In an action for infringement of the right, the court shal, in
considering remedies, take into account any delay in asserting that right.

82. (1) Therightsconferred by section 80 are subject to this section.

(2) Such right does not apply to anything done by or with the
authority of the copyright owner, where copyright in the work originaly
vested —

(a8 intheauthor’s employer under subsection (2) of section 13;
or

(b) inthedirector’s employer under paragraph (a) of subsection
(2) of section 11.

(3) Suchrights are not infringed by an act which under section 34, so
far as it relates to the reporting of current events by means of a sound
recording, film, broadcast or cable programme, section 35, subsection (3) of
section 36, section 49, subsections (1) and (2) of section 50, or sections 55, 56
and 61 would not infringe copyright in the work.

(4) Such rights do not apply to any work made for the purpose of
reporting current events.
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(5) Such rights does not apply to the publication in —
(8) anewspaper, magazine or similar periodical; or

(b) an encyclopaedia, dictionary, yearbook or other collective
work of reference,

of aliterary, dramatic, musical or artistic work made for the purpose of such
publication or made available with the consent of the author for the purpose of
such publication.

(6) Such rights do not apply to —

(@ a work in which Government copyright or Legidlative
Council copyright subsists; or

(b) a work in which copyright originaly vested in an
international organisation under section 172,

unless the author or director has previously been identified as such in or on
published copies of the work.

Right to object to derogatory treatment of work
83. (1) The author of a copyright literary, dramatic, musical or artistic
work, and the director of a copyright film, has the right in the circumstances
mentioned in this section not to have his work subjected to derogatory
treatment.

(2) Inthissection —

() the treatment of a work means any addition to, deletion
from, ateration to or adaptation of the work, other than —

(i) atrandation of aliterary or dramatic work; or

(ii) an arrangement or transcription of a musical work
involving no more than a change of key or register;

(b) the treatment of a work is derogatory if it amounts to
distortion, mutilation or any other modification of the work or is
otherwise prejudicial to the honour or reputation of the author or
director.

(3) In the case of a literary, dramatic or musical work, the right is
infringed by a person who —
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(8 publishes commercialy, performs in public, broadcasts or
includes in a cable programme service a derogatory treatment of the
work; or

(b) issuesto the public copies of afilm or sound recording of, or
including, a derogatory treatment of the work.

(4) Inthe case of an artistic work, the right is infringed by a person
who —

(8 publishes commercialy or exhibits in public a derogatory
treatment of the work, or broadcasts or includes in a cable programme
service avisual image of a derogatory treatment of the work;

(b) shows in public a film including a visual image of a
derogatory treatment of the work or issues to the public copies of such
afilm; or

() inthecaseof —

(i) awork of architecture in the form of a model for a
building;

(i) asculpture; or
(iii) awork of artistic craftsmanship,

issues to the public copies of a graphic work representing, or of a photograph
of, aderogatory treatment of the work.

(5) Subsection (4) does not apply to a work of architecture in the
form of a building; but where the author of such a work is identified on the
building and it is the subject of derogatory treatment he has the right to require
the identification to be removed.

(6) Inthecaseof afilm, theright isinfringed by a person who —

(8 shows in public, broadcasts or includes in a cable
programme service a derogatory treatment of the film; or

(b) issues to the public copies of a derogatory treatment of the
film,

or who, along with the film, plays in public, broadcasts or includes in a cable

programme service, or issuesto the public copies of, aderogatory treatment of
the film sound-track.
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(7) The right conferred by this section extends to the treatment of
parts of awork resulting from a previous treatment by a person other than the
author or director, if those parts are attributed to, or are likely to be regarded
as the work of, the author or director.

(8 This section has effect subject to sections 84 and 85.
84. (1) Theright conferred by section 83 is subject to this section. Exceptionsto
right.

(2) Such right does not apply to any work made for the purpose of
reporting current events.

(3) Suchright does not apply to —
(a) thepublicationin—
(i) anewspaper, magazine or similar periodical; or

(i) an encyclopaedia, dictionary, yearbook or other
collective work of reference,

of aliterary, dramatic, musical or artistic work made for the purpose of such
publication or made available with the consent of the author for the purpose
of such publication; or

(b) any subsequent exploitation elsewhere of such a work
without any modification of the published version.

(4) Such right is not infringed by an act which under section 61
would not infringe copyright.

(5) Suchrightisnot infringed by anything done for the purpose of —

(a) avoiding the commission of an offence;

(b) complying with aduty imposed by or under any law; or

(¢) in the case of the Government, avoiding the inclusion in a
programme broadcast by it of anything which offends against good
taste or decency, which islikely to encourage or incite to crime or lead
to disorder, or which islikely to be offensive to public feeling,

provided, where the author or director was identified at the time of the act or

had previoudly been identified in or on published copies of the work, that
there was a sufficient disclaimer.
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85. (1) Thissection appliesto —

(8 awork in which copyright originally vested in the author’s
employer under subsection (2) of section 13, or in the director's
employer under paragraph (a) of subsection (2) of section 11,

(b) a work in which Government copyright or Legidative
Council copyright subsists; and

(c) a work in which copyright originally vested in an
international organisation under section 172.

(2) Theright conferred by section 83 does not apply to anything done
in relation to such a work by or with the authority of the copyright owner
unless the author or director —

(8 wasidentified at the time of the act; or

(b) had previously been identified in or on published copies of
the work,

and where in such a case the right does apply, it is not infringed if there has
been a sufficient disclaimer.

86. Theright conferred by section 83 isinfringed by aperson who —
() possessesin the course of abusiness;
(b) sells, letsfor hire, or offers or exposes for sale or hire;

(c) inthe course of a business exhibits in public or distributes;
or

(d) distributes, otherwise than in the course of a business, so as
to prejudice the honour or reputation of the author or director,

an article which is, and which he knows or has reason to believe is, an
infringing article. In this section, an infringing article means awork or a copy
of awork which —

(i) has been subjected to derogatory treatment within the
meaning of section 83; and

(ii) has been or is likely to be the subject of any of the

acts mentioned in that section in circumstances
infringing that right.
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False attribution of work

87. (1) A person has the right in the circumstances mentioned in this Falseattribu-
section — tion of work.

(@ not to have a literary, dramatic, musical or artistic work
falsely attributed to him as author; and

(b) not to have afilm falsely attributed to him as director.

In this section, an attribution, in relation to such a work, means a statement,
whether express or implied, asto who is the author or director.

(2) Suchrightisinfringed by a person who —

(a) issues to the public copies of a work of any of those
descriptionsin or on which there is a false attribution; or

(b) exhibits in public an artistic work, or a copy of an artistic
work, in or on which there is afalse attribution.

(3) Suchrightisinfringed by a person who —
(a8 inthe caseof aliterary, dramatic or musical work, performs
the work in public, broadcasts it or includes it in a cable programme

service as being the work of a person; or

(b) in the case of a film, shows it in public, broadcasts it or
includesit in a cable programme service as being directed by a person,

knowing or having reason to believe that the attribution is false.
(4) Suchright isinfringed by the issue to the public, or by the public
display, of material containing afalse attribution in connection with any of the

acts mentioned in subsections (2) and (3).

(5) Such right is infringed by a person who in the course of a
business —

(8) possesses or deals with a copy of a work of any of the
descriptions mentioned in subsection (1) in or on which thereisafalse
attribution; or

(b) in the case of an artistic work, possesses or deals with the
work itself when thereis afalse attributionin or on it,

knowing or having reason to believe that thereis such an attribution and that it
isfase.
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(6) Inthe case of an artistic work, such right is infringed by a person
who in the course of abusiness —

(@) deds with a work that has been atered after the author
parted with possession of it as being the unaltered work of the author;
or

(b) deals with a copy of such a work as being a copy of the
unaltered work of the author,

knowing or having reason to believe that this was not the case.

(7) Inthissection, "deals' means sells, letsfor hire, offers or exposes
for sale or hire, exhibitsin public, or distributes.

(8) This section applies where, contrary to the fact —

(a) aliterary, dramatic or musical work isfalsely represented as
being an adaptation of the work of a person; or

(b) acopy of an artistic work is falsely represented as being a
copy made by the author of the artistic work,

asit applies where the work is falsely attributed to a person as author.

Right to privacy of certain photographs and films

Right to 88. (1) A person who for private and domestic use commissions the
privacy of taking of a photograph or the making of afilm has, where copyright subsists

g‘f’;p"’f{; 223“" in the resulting work, the right not to have —
films.
(a) copiesof thework issued to the public;
(b) thework exhibited or shown in public; and
(c) the work broadcast or included in a cable programme
service,
and, subject to subsection (2), a person who does or authorises the doing of
any of those acts infringes that right.
(2) Suchrightisnot infringed by an act which under sections 35, 49,
50, 54 and 61 would not infringe copyright in the work.
Supplementary
Duration of 89. (1) Therightsconferred by sections 80, 83 and 88 continue to subsist
rights. s0 long as copyright subsistsin the work.
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(2) Theright conferred on a person by section 87 continues to subsist
for twenty years after his death.

90. (1) Itisnot an infringement of any of the rights conferred by this  Consent and
Chapter to do any act to which the person entitled to the right has consented. ﬁgjhvg of
(2) Any of those rights may be waived in writing signed by the
person giving up theright.

(3) A waiver —

(@ may relate to a specific work, works of a specified
description or works generally, and may relate to existing or future
works; and

(b) may be conditional or unconditional, and may be expressed
to be subject to revocation,

and if made in favour of the owner or prospective owner of the copyright in
the work to which it relates, it shall be presumed to extend to hislicensees and
successors in title unless a contrary intention is expressed.

(4) Nothing in this Chapter shall be construed as excluding the
operation of any law relating to contract or estoppel in relation to an informal
waiver or other transaction in relation to any of the rights mentioned in
subsection (1).

91. (1) Theright conferred by section 80 is, in the case of awork of joint  Application
authorship, aright of each joint author to be identified as a joint author and ?f P’_O‘I"S'O”S
must be asserted in accordance with section 81 by each joint author in relation V&f&'g
to himself.

(2) Theright conferred by section 83 is, in the case of awork of joint
authorship, aright of each joint author, and hisright is satisfied if he consents
to the treatment in question.

(3 A waiver under section 90 of those rights, or of either of them, by
onejoint author does not affect the rights of the other joint authors.

(49 The right conferred by section 87 is infringed, in the
circumstances mentioned in that section —

(a) by any false statement as to the authorship of awork of joint
authorship; and

(b) by the false attribution of joint authorship in relation to a
work of sole authorship,
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and such a false attribution infringes the right of every person to whom
authorship of any description is, whether rightly or wrongly, attributed.

(5) Subsections (1) to (4) apply, with any necessary modifications, in
relation to a film which was, or is aleged to have been, jointly directed, as
they apply to awork which is, or is alleged to be, awork of joint authorship. A
film is jointly directed if it is made by the collaboration of two or more
directors, and the contribution of each director is not distinct from that of the
other director or directors.

(6) The right conferred by section 88 is, in the case of a work made
under a joint commission, a right of each person who commissioned the
making of the work, so that —

(@) the right of each is satisfied if he consents to the act in
guestion; and

(b) awaiver under section 90 by one of them does not affect the
rights of the others.

Application 92. (1) Therights conferred by sections 80 and 88 apply to the whole or

of provisions gy gbstantial part of awork.
to parts of

works.

(2) Therights conferred by sections 83 and 87 apply to the whole or
any part of awork.

CHAPTER YV
DEALINGSWITH RIGHTSIN COPYRIGHT WORKS
Copyright

Assignments 93. (1) Copyright is transmissible by assignment, will and operation of
and licences. |y, as movable property.

(2) Anassignment of copyright may be limited so asto  apply —

(a) tooneor more, but not all, of the things the copyright owner
has the exclusive right to do; or

(b) to part, but not to the whole, of the period for which the
copyright is to subsist.

(3) Anassignment of copyright is not effective unlessit isin writing
signed by or on behalf of the assignor.

(4) A licence granted by a copyright owner is binding on every
successor in title to his interest in the copyright, except a purchaser in good
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faith for valuable consideration and without notice, whether actua or
constructive, of the licence or a person deriving title from such a purchaser;
and references in this Part to doing anything with, or without, the licence of
the copyright owner shall be construed accordingly.

94. (1) Where by an agreement made in relation to future copyright, and  Prospective
entered into by or on behalf of the prospective owner of the copyright, the ownership of
prospective owner purports to assign the future copyright, whether wholly or copyright.
partly, to another person, then if, on the copyright coming into existence, the
assignee or any person claiming under him would be entitled as against all
other persons to require the copyright to be vested in him, the copyright shall
vest in the assignee or his successor in title under this subsection.

(2) InthisPart —

"future copyright" means copyright which will or may come into
existence in respect of a future work or class of works or on the
occurrence of afuture event;

"prospective owner" shall be construed accordingly, and includes
a person who is prospectively entitled to copyright under such an
agreement as is mentioned in subsection (1).

(3) A licence granted by a prospective owner of copyright is binding
on every successor in title to his interest or prospective interest in the
copyright, except a purchaser in good faith for valuable consideration and
without notice, whether actual or constructive, of the licence or a person
deriving title from such a purchaser; and references in this Part to doing
anything with, or without, the licence of the copyright owner shall be
construed accordingly.

95. (1) In this Order, "exclusive licence" means a licence, whether Exclusive
general or limited, in writing signed by or on behalf of the copyright owner  licences.
authorising the licensee to the exclusion of all other persons, including the
person granting the licence, to exercise in the manner authorised by the
licence any right which would otherwise be exercisable exclusively by the
copyright owner.

(2) An exclusive licensee has the same rights against a successor in
title who is bound by the licence as he has against the person granting the
licence.

96. Where under a beguest in a will a person is entitled, whether Copyright to

beneficially or otherwise, to — pass under
will with

o . . ) unpublished
(@ an origina document or other material thing recording or  work.

embodying aliterary, dramatic, musical or artistic work which was not
published before the death of the testator; or
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(b) an origina material thing containing a sound recording or
film which was not published before the death of the testator,

the bequest shall, unless a contrary intention is indicated in the will, be
construed as including the copyright in the work in so far as the testator was
the owner of the copyright immediately before his death.

Moral rights

97. Therights conferred by Chapter 1V are not assignable.

98. (1) On the death of a person entitled to a right conferred by sections
80, 83 or 88 —

(a) theright passesto such person as he may by will specifically
direct;

(b) if there is no such direction but the copyright in the work
forms part of his estate, the right passes to the person to whom the
copyright passes; and

(c) if or to the extent that the right does not pass under
paragraphs (a) or (b), it is exercisable by his personal representative.

(2) Where copyright forming part of a person’s estate passes in part
to one person and in part to another, including cases where abequest is limited
so asto apply —

(a) tooneor more, but not all, of the things the copyright owner
has the exclusive right to do or authorise; or

(b) to part, but not the whole, of the period for which the
copyright is to subsist,

any right which passes with the copyright under subsection (1) is
correspondingly divided.

(3) Where under paragraphs (a) or (b) of subsection (1) a right
becomes exercisable by more than one person —

(@) it may, in the case of the right conferred by section 80, be
asserted by any of them;

(b) itis, inthe case of the right conferred by sections 83 or 88, a

right exercisable by each of them and is satisfied in relation to any of
them if he consents to the treatment or act in question; and
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(c) any waiver of the right in accordance with section 90 by one
of them does not affect the rights of the others.

(4) A consent or waiver previously given or made binds any person
to whom aright passes under subsection (1).

(5) Any infringement after a person’s death of the right conferred by
section 87 is actionable by his personal representative.

(6) Any damages recovered by a persona representative under this
section in respect of an infringement after a person’s death shall devolve as
part of that person’s estate as if the right of action had subsisted and been
vested in him immediately before his death.

CHAPTER VI
REMEDIES FOR INFRINGEMENT
Rights and remedies of copyright owner

99. (1) An infringement of copyright is actionable by the copyright Infringement
owner. actionable by
copyright
owner.
(2) Inanaction for infringement of copyright, all such relief by way

of damages, injunction, account or otherwise is available to the plaintiff asis
available in respect of the infringement of any other property right.

(3) This section has effect subject to the following provisions of this
Chapter.

100. (1) Wherein an action for infringement of copyright it is shown that ~ Provisionsas
at the time of the infringement the defendant did not know, and had no reason ~ to damagesin
to believe, that copyright subsisted in the work to which the action relates, the ;ncl;r,l,?]%ement
plaintiff is not entitled to damages against him, but without prejudice to any

other remedy.

(2) The court may in an action for infringement of copyright, having
regard to al the circumstances including —

(@ Theflagrancy of the infringement; and

(b) Any benefit accruing to the defendant by reason of the
infringement,

award such additional damages as the justice of the case may reguire.
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101. (1) Whereaperson —

(a8 inthe course of abusiness, hasin his possession, custody or
control an infringing copy of awork; or

(b) has in his possession, custody or control an article
specifically designed or adapted for making copies of a particular
copyright work, knowing or having reason to believe that it has been or
isto be used to make infringing copies,

the owner of the copyright in the work may apply to the court for an order that
theinfringing copy or article be delivered up to him or to such other person as
it may direct.

(2) An application shall not be made after the end of the period
specified in section 211; and no order shall be made unless the court also
makes, or it appears to the court that there are grounds for making, an order
under section 212.

(3) A person to whom an infringing copy or other articleis delivered
up in pursuance of an order under this section shall, if an order under section
212 is not made, retain it pending the making of an order, or the decision not
to make an order, under this section.

(4) Nothing in this section affects any other power of the court.

102. (1) An infringing copy of a work which is found exposed or
otherwise immediately available for sale or hire, and in respect of which the
copyright owner would be entitled to apply for an order under section 101,
may be seized and detained by him or a person authorised by him. Theright to
seize and detain is exercisable subject to the conditions mentioned in this
section and is subject to any decision of the court under section 212.

(2) Before anything is seized under this section, notice of the time
and place of the proposed seizure must be given to alocal police station.

(3) A person may for the purpose of exercising the right conferred by
this section enter any place to which the public have access but may not seize
anything in the possession, custody or control of a person at a permanent or
regular place of business of his, and may not use any force.

(4) At thetime when anything is seized under this section, there shall
be left at the place where it was seized a notice containing particulars of the
person by whom or on whose authority the seizure was made and the grounds
on which it was made.
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Rights and remedies of exclusive licensee

103. (1) Anexclusivelicensee has, except against the copyright owner, the
same rights and remedies in respect of matters occurring after the grant of the
licence asif the licence had been an assignment.

(2) Such rights and remedies are concurrent with those of the
copyright owner; and references in this Part to the copyright owner which
relate to infringement shall be construed accordingly.

(3) Inan action brought by an exclusive licensee under this section, a
defendant may avail himself of any defence which would have been available
to him if the action had been brought by the copyright owner.

104. (1) Where an action for infringement of copyright brought by the
copyright owner or an exclusive licensee relates, whether wholly or partly, to
an infringement in respect of which they have concurrent rights of action, the
copyright owner or, as the case may be, the exclusive licensee may not,
without the leave of the court, proceed with the action unless the other of them
is either joined as a plaintiff or added as a defendant.

(2) A copyright owner or exclusive licensee who is added as a
defendant is not liable for any costs in the action unless he has taken part in
the proceedings.

(3) Subsections (1) and (2) do not affect the granting of interlocutory
relief on an application by a copyright owner or exclusive licensee alone.

(4) Where an action for infringement of copyright is brought which
relates, whether wholly or partly, to an infringement in respect of which the
copyright owner and an exclusive licensee have or had concurrent rights of
action —

(@) the court shall in assessing damages take into account —
(i) thetermsof thelicence; and

(if) any pecuniary remedy already awarded or available to
either of them in respect of the infringement;

(b) no account of profits shall be directed if an award of
damages has been made, or an account of profits has been directed, in
favour of the other of them in respect of the infringement; and

(c) thecourt shal, if an account of profitsis directed, apportion

the profits between them as it considers just, subject to any agreement
to the contrary.
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This subsection applies whether or not the copyright owner and the
exclusive licensee are both parties to the action; and if they are not both
parties the court may give such directions as it thinks fit as to the extent to
which the party to the proceedings is to hold the proceeds of any pecuniary
remedy on behalf of the other.

(5) The copyright owner shall notify any exclusive licensee having
concurrent rights before applying for an order under section 101 or exercising
the right conferred by section 102; and the court may on the application of the
licensee make such order under section 101 or, as the case may be, prohibiting
or permitting the exercise by the copyright owner of the right conferred by
section 102, asit thinksfit having regard to the terms of the licence.

Remediesfor infringement of moral rights

105. (1) In addition to the other rights and remedies available otherwise
than under this Part, an infringement of a right conferred by Chapter IV is
actionable as a breach of statutory duty owed to the person entitled to that
right.

(2) Inan action for infringement of the right conferred by section 83,
the court may, if it thinks it is an adequate remedy in the circumstances, grant
an injunction on terms prohibiting the doing of any act unless a disclaimer is
made, in such terms and in such manner as may be approved by the court,
disassociating the author or director from the treatment of the work.

Presumptions

106. (1) This section applies in proceedings brought under this Chapter
with respect to aliterary, dramatic, musical or artistic work.

(2) Where a name purporting to be that of the author appears on
copies of the work as published or on the work when it was made, the person
whose name so appears shall be presumed, until the contrary is proved —

(@) to bethe author of the work; and

(b) to have made it in circumstances not falling within
subsection (2) of section 13, or sections 167, 169 or 172.

(3) In the case of a work aleged to be a work of joint authorship,
subsection (2) applies in relation to each person alleged to be one of the
authors.

(4 Where no name purporting to be that of the author appears as
mentioned in subsection (2), but —
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(a) the work qualified for copyright protection under section
164; and

(b) a name purporting to be that of the publisher appears on
copies of the work as first published,

the person whose name so appears shall be presumed, until the contrary is
proved, to have been the owner of the copyright at the time of publication.

(5) If the author of the work is dead or his identity cannot be
ascertained by reasonable inquiry, it shall be presumed, until the contrary is
proved —

(@) that thework isan original work; and

(b) that the plaintiff’s allegations as to the first publication of
the work and as to the country of first publication are correct.

107. (1) Inproceedings brought under this Chapter with respect to asound  Presump-
recording, where copies of the recording as issued to the public bear alabel or f/'orr]‘tstre'e o
other mark stating — Fecordings,
films and
(@) that a named person was the owner of copyright in the computer

recording at the date of issue of the copies; or programs.

(b) that the recording wasfirst published in acertain year orina
named country,

that label or other mark shall be admissible as evidence of those facts and shall
be presumed to be correct until the contrary is proved.

(2) In proceedings brought under this Chapter with respect to a film,
where copies of the film asissued to the public bear a statement —

() that anamed person was the author or director of the film;

(b) that a named person was the owner of copyright in the film
at the date of issue of the copies; or

(c) that the film was first published in a certain year or in a
named country,

that statement shall be admissible as evidence of those facts and shall be
presumed to be correct until the contrary is proved.

(3) In proceedings brought under this Chapter with respect to a

computer program, where copies of that program are issuedto the public
in electronic form bearing a statement —
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(a8 that a named person was the owner of copyright in the
program at the date of issue of the copies; or

(b) that the program was first published in a named country or
that copies of it were first issued to the public in electronic form in a
certain year,

that statement shall be admissible as evidence of those facts and shall be
presumed to be correct until the contrary is proved.

(4) Subsections (1), (2) and (3) apply, whether or not the
infringement was alleged to have occurred before or after the date on which
the copies were issued to the public.

(5) In proceedings brought under this Chapter with respect to a film,
where the film as shown in public, broadcast or included in a cable
programme service bears a statement —

(a) that anamed person was the author or director of the film; or

(b) that a named person was the owner of copyright in the film
immediately after it was made,

that statement shall be admissible as evidence of those facts and shall be
presumed to be correct until the contrary is proved. This presumption applies
equally in proceedings relating to an infringement alleged to have occurred
before the date on which the film was shown in public, broadcast or included
in the cable programme service.

108. In proceedings brought under this Chapter with respect to a literary,
dramatic or musical work in which Government copyright subsists, where
there appears on printed copies of the work a statement of the year in which
the work was first published commercially, that statement shall be admissible
as evidence of that fact and shall be presumed to be correct until the contrary
is proved.

Border Enforcement Measures

109. (1) The owner of the copyright in a published literary, dramatic or
musical work may give notice in writing to the Controller of Customs —

(8 claiming that he is the owner of the copyright in the work;
and

(b) requesting the Controller of Customs, for the period
specified in the notice, to treat as prohibited goods printed copies of the
work which are infringing copies for the purposes of this Order that are
or at any time come under customs control.
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(2) The period specified in a notice under subsection (1) shall not
exceed five years and shall not extend beyond the period for which copyright
subsists.

(3) Theowner of the copyright in a sound recording or film may give
notice in writing to the Controller of Customs —

(a) claiming that heisthe owner of the copyright in the work;

(b) claiming that infringing copies of the work are expected to
arrive in Brunei Darussalam at the time and place specified in the
notice; and

(c) requesting the Controller of Customs to treat as prohibited
goods the infringing copies that come under customs control.

(49 When a notice has been given under this section, the goods to
which it relates, unless they have been imported for private and domestic use,
shall become prohibited goods for the purposes of the Customs Act and shall Cap. 36.
be deemed to have been included in an order made under section 28 of that
Act, and the provisions of that Act relating to the importation of prohibited
goods shall apply accordingly, but a person is not by reason of the prohibition
liable to any penalty other than forfeiture of the goods.

(5) A notice given under this section remains in force for the period
specified in the notice unless —

(@) itisrevoked by the claimant in writing; or

(b) the court orders, in proceedings under section 114, that it be

discharged.
110. Where— Determina-
tion whether
(&) anotice that has been given under subsection (1) of section ?;??ﬁ;:]z
109 isinforce; and copies.

(b) an officer of customs forms the opinion that any goods that
have been imported and are under customs control may be infringing
copies,

he may conduct such investigation as he considers necessary to establish
whether or not the goods appear to be infringing copies.

(2) Where an officer of customs conducts an investigation, he may,
subject to section 111, require —

(@) theclaimant; and
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(b) any other person appearing to him to have an interest in the
goods,

to supply such information as he may specify within ten days of being
required to do so.

(3 Whether or not the officer of customs conducts an investigation,
he shall make a determination whether or not the goods appear to be
infringing copies.

(4) Nothing in this section applies to any goods that have been
imported for private and domestic use.

111. (1) Anofficer of customs shall not require any person to supply any
information under subsection (2) of section 110 unless he believes that the
information is necessary for the purpose of the investigation.

(2) Every person who isrequired to supply information shall havethe
same privilege in relation to the giving of the information as a witness has in
any court.

(3) Where any person refuses or fails to supply information, the
officer of customs may, subject to subsection (2) of this section, take that
refusal or failure into account in making a determination under subsection (3)
of section 110.

112. (1) An officer of customs who has made a determination under
subsection (3) of section 110 shall cause written notice of that determination
to be served on —

(@ of claimant; and

(b) any other person appearing to him to have an interest in the
goods.

(2) Every notice required to be served under subsection (1) may be
served by —

(a) personal delivery; or

(b) posting it to the last-known addresses of the claimant and
such other person.

(3) The detention of any goods under section 113 is not rendered
illegal by afailure to serve notice under subsection (1) of this section.

113. (1) Where an officer of customs has formed an opinion that any
goods that have been imported and are under customs control may be goods to
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which a notice given under subsection (1) of section 109 relates, those goods
shall forthwith be detained by him until —

(@) the Controller of Customs has been served with an order
made in proceedings under subsection (1) of section 114 that the notice
be discharged,;

(b) the Controller of Customs has been served with an order
made in proceedings under subsection (2) of section 114 that the goods
be released;

(c) any proceedings under subsection (3) of section 114
(including any appeal) have been determined by a decision that the
goods are not infringing copies;

(d) any proceedings under subsection (3) of section 114
(including any appeal) have been abandoned; or

(e) ten days have elapsed since notice was served under section
112 and the Controller of Customs has not been served with notice of
proceedings brought under subsection (3) of section 114 by any person
other than the importer or consignee,

whereupon the goods shall, subject to subsection (5) of this section, be
released to the person entitled to them.

(2) An officer of customs may refuse to detain goods under this
section unless —

(a) the claimant has deposited with the Collector of Customs a
sum of money that, in the opinion of the Collector of Customs, is
sufficient to reimburse the Government for any liability or expenseitis
likely to incur as aresult of the detention of the copies; or

(b) the clamant has given security, to the satisfaction of the
Collector of Customs, for the reimbursement of the Government for
any such liability or expense.

(3) If the reasonable expenses incurred by the Collector of Customs
in relation to any action taken by him under this section, or taken in
accordance with an order of the court under this Order exceed the amount
deposited or the amount of the security given under subsection (2), the amount
of the excess is a debt due to the Government by the claimant, or, if there are
two or more claimants, by the claimants jointly and severaly.

(4) The Controller of Customs may, in any particular case, extend the

period referred to in paragraph (e) of subsection (1) of this section to twenty
days if he considersit appropriate to do so in al the circumstances.

317



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

Proceedings
in respect of
infringing
copies.

Forfeiture of
goods by
consent.

(5) The Controller of Customs shall not release any goods under
subsection (1) of this section unless —

(a) any other legal requirements as to importation of the goods
have been met;

(b) any requirements under subsection (2) relating to the deposit
of money or the giving of security have been met; and

(c) therelease of the goods would not be otherwise contrary to
any law.

114. (1) Any person may apply to the court for an order that a notice given
under subsection (1) of section 109 be discharged, and the court may make
such an order accordingly.

(2) Any person may apply to the court for an order that any goods
detained under section 113 be released, and the court may make such an order
accordingly.

(3) Any person may apply to the court for a decision whether or not
any goods the subject of a determination made under subsection (3) of section
110 are infringing copies imported otherwise than for private and domestic
use, and the court shall make such a decision accordingly.

(4) Notice of proceedings under subsection (3) of this section shall be
served on the Controller of Customs.

(5) Inproceedings under subsection (3) of this section, the court shall
issue directions as to the service of notice on any person having an interest in
the goods, and any such person is entitled —

(a) toappear inthose proceedings, whether or not he was served
with notice under section 112; and

(b) to appea against any order made in those proceedings,
whether or not he appeared in the proceedings.

(6) No order made in proceedings under subsection (3) of this section
shall take effect until the end of the period within which notice of an appeal
may be given or, if before the end of that period notice of appeal has been
given, until the final determination or abandonment of the proceedings on the

appeal.

115. Where any infringing copies have been detained by the Controller of
Customs or an officer of customs, the importer or consignee of the goods may,
by notice in writing to the Controller of Customs, consent to the goods being

318



26th. FEBRUARY, 2000

forfeited and, on the receipt of such notice by the Controller of Customs, the
goods shall thereupon be forfeited.

116. (1) Where, in proceedings under subsection (3) of section 114, the
court decides that any goods the subject of a determination under subsection
(3) of section 110 are infringing copies imported otherwise than for private
and domestic use, it shall make an order that the goods be —

(a) forfeited;
(b) destroyed; or
(c) otherwise dealt with asit thinks fit.

(2) Inconsidering what order should be made under subsection (1) of
this section, the court shall have regard to —

(8 whether other remedies available in infringement
proceedings would be adequate to compensate the claimant and to
protect his interests; and

(b) the need to ensure that no infringing goods are dealt with in
amanner that would adversely affect hisinterests.

(3) Where morethan one person isinterested in any infringing goods,
the court may direct that the goods be sold, or otherwise dealt with, and the
proceeds divided, or shall make such other order asit thinks fit.

(4) Where, in proceedings under subsection (3) of section 114, the
court decides that any goods the subject of a determination under subsection
(3) of section 110 are not infringing copies imported otherwise than for
private and domestic use, it may make an order that any person who is a party
to the proceedings pay such compensation as it thinks fit to the importer,
consignee or owner of those goods.

117. (1) An officer of customs shall, in respect of any goods in customs
control that are or may be the subject of —

(@) anotice given under subsection (1) of section 109;
(b) aninvestigation under section 110; or
(c) proceedings under section 114,
allow any person claiming to have an interest in those goods or in an

investigation under section 110, or in proceedings under section 114, in
relation to those goods, to inspect those goods.
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(2) The person referred to in subsection (1) may —
(a) inspect the goods; and

(b) with the approval of an officer of customs, remove the
goods or a sample thereof to such place, for such period, and on such
conditions as the officer of customs may specify, for the purpose of
inspecting them.

(3) Any person who wishes to inspect or remove any goods under
this section shall give to the Controller of Customs not less than seventy-two
hours notice of hisintention to do so.

Supplementary

118. Where information relating to infringing copies of any work, sound
recording or film mentioned in subsections (1) or (3) of section 109 has been
obtained by the Controller of Customs for the purpose of, or in connection
with, the exercise of his functions under that section, or under any other law
relating to imported goods, he may authorise the disclosure of that
information to facilitate the exercise by any person of any function in
connection with the investigation or prosecution of an offence under sections
204 or 205 of this Order or under the Merchandise Marks Act.

119. (1) In respect of anything done, purported to have been done, or
omitted to be done, in the exercise or performance of the functions of the
Controller of Customs under sections 109 or 113, the Government shall not be
liable to make good any loss sustained in respect of any goods by fire, theft,
damage or other cause while such goods are in any customs warehouse or in
the lawful custody or control of the Controller of Customs, unless such loss
was caused by the wilful neglect or default of the Controller of Customs or of
aperson employed by the Government in connection with customs matters.

(2) In respect of anything done, purported to have been done, or
omitted to be done, as mentioned in subsection (1), the Controller of Customs
and no person employed by the Government in connection with customs
matters shall be liable to make good any loss sustained in respect of any goods
by fire, theft, damage or other cause while such goods are in any customs
warehouse or in the lawful custody or control of the Controller of Customs or
such other person, unless such loss was caused by hiswilful neglect or default.
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CHAPTER VII
COPYRIGHT LICENSING

Licensing schemes and licensing bodies
120. (1) InthisOrder, "licensing scheme" means a scheme setting out —

(a) the classes of case in which the operator of the scheme, or
the person on whose behalf he acts, is willing to grant copyright
licences; and

(b) the terms on which licences would be granted in those
classes of case,

and includes anything in the nature of a scheme, whether described as a
scheme, atariff or any other name.

(2) In this Order, "licensing body" means a society or other
organisation which has as its main object, or one of its main objects, the
negotiation or granting either as owner or prospective owner of copyright or
as agent for him, of copyright licences, and whose objects include the granting
of licences covering works of more than one author.

(3) References in this Chapter to licences or licensing schemes
covering works of more than one author do not include licences or schemes
covering only —

(@) a single collective work or collective works of which the
authors are the same; or

(b) works made by, or by employees of or commissioned by, a
singleindividual, firm, company, or a holding company or a subsidiary
company within the meaning of sections 125 and 126 of the Companies
Act.

(4) In this section, "copyright licence" means a licence to do, or
authorise the doing of, any of the acts restricted by copyright.

References and applications with respect to licensing schemes
121. Sections 122 to 127 apply to —
(a) licensing schemes operated by licensing bodiesin relation to
the copyright in literary, dramatic, musical or artistic works or films (or

film sound-tracks when accompanying a film) which cover works of
more than one author, so far asthey relate to licences for —
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(i) thecopying of the work;

(if)  the performing, playing or showing of the work in
public; or

(iii) the broadcasting of the work or its inclusion in a
cable programme service;

(b) all licensing schemes in relation to the copyright in sound
recordings (other than film sound-tracks when accompanying a film),
broadcasts or cable programmes, or the typographical arrangement of
published editions; and

(c) 4l licensing schemes in relation to the copyright in sound
recordings, films or computer programs, so far asthey relate to licences
for the rental of copies to the public,

and in those sections "licensing scheme" means a licensing scheme of any of
those descriptions.

122. (1) The terms of a licensing scheme proposed to be operated by a
licensing body may be referred to the Copyright Tribunal by an organisation
claiming to be representative of persons claiming that they require licencesin
cases of a description to which the scheme would apply, either generally or in
relation to any description of case.

(2) The Copyright Tribunal shall first decide whether to entertain the
reference, and may decline to do so on the ground that the reference is
premature.

(3) If the Copyright Tribunal decides to entertain the reference, it
shall consider the matter and make such order, either confirming or varying
the proposed scheme, either generaly or so far as it relates to cases of the
description to which the reference relates, as it may determine to be
reasonable in the circumstances.

(4) The order may be made so as to be in force indefinitely or for
such period as the Copyright Tribunal may determine.

123. (1) If, while a licensing scheme is in operation, a dispute arises
between the operator of the scheme and —

(a) aperson claiming that he requires a licence in a case of a
description to which the scheme applies; or

(b) an organisation claiming to be representative of such
persons,
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that person or organisation may refer the scheme to the Copyright Tribunal in
so far asit relates to cases of that description.

(2) A scheme which has been referred to the Copyright Tribunal
under this section shall remain in operation until proceedings on the reference
have been concluded.

(3) The Copyright Tribunal shall consider the matter in dispute and
make such order, either confirming or varying the schemein so far asit relates
to cases of the description to which the reference relates, as it may determine
to be reasonable in the circumstances.

(4) The order may be made so as to be in force indefinitely or for
such period as the Copyright Tribunal may determine.

124. (1) Where the Copyright Tribuna has on a previous reference of a  Further
licensing scheme under sections 122 or 123, or under this section, made an  referenceof

order with respect to the scheme, then, while the order remainsin force — ?’J}g’;ﬁ"

(a) the operator of the scheme;

(b) aperson claiming that he requires a licence in a case of the
description to which the order applies; or

(c) an organisation claiming to be representative of such
persons,

may refer the scheme again to the Copyright Tribunal in so far as it relates to
cases of that description.

(2) A licensing scheme shall not, except with the leave of the
Copyright Tribunal, be referred again to the Copyright Tribunal in respect of
the same description of cases —

(@ within twelve months from the date of the order on the
previous reference; or

(b) if the order was made so as to be in force for fifteen months
or less, until the last three months before the expiry of the order.

(3) A scheme which has been referred to the Copyright Tribunal
under this section shall remain in operation until proceedings on the reference
are concluded.

(4) The Copyright Tribunal shall consider the matter in dispute and
make such order, either confirming, varying or further varying the scheme in
so far asit relates to cases of the description to which the reference relates, as
it may determine to be reasonable in the circumstances.
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(5) The order may be made so as to be in force indefinitely or for
such period as the Copyright Tribunal may determine.

125. (1) A person who claims, in a case covered by a licensing scheme,
that the operator of the scheme has refused to grant him or to procure the grant
to him of a licence in accordance with the scheme, or has failed to do so
within a reasonable time after being so requested, may apply to the Copyright
Tribunal.

(2) A personwho claims, in a case excluded from alicensing scheme,
that the operator of the scheme either —

(@) has refused to grant him or to procure the grant to him of a
licence, or has failed to do so within a reasonable time after being so
requested, and that in the circumstancesit is unreasonable that alicence
should not be granted; or

(b) proposes terms for a licence which are unreasonable, may
apply to the Copyright Tribunal.

(3) A case shal be regarded as excluded from alicensing scheme for
the purpose of subsection (2) if —

(a) the scheme provides for the grant of licences subject to
terms excepting matters from the licence and the case falls within such
an exception; or

(b) the caseis so similar to those in which licences are granted
under the scheme that it is unreasonable that it should not be dealt with
in the same way.

(4) If the Copyright Tribuna is satisfied that the claim is well-
founded, it shall make an order declaring that, in respect of the matters
specified in the order, the applicant is entitled to alicence on such terms as the
Copyright Tribunal may determine to be applicable in accordance with the
scheme or, as the case may be, to be reasonable in the circumstances.

(5) The order may be made so as to be in force indefinitely or for
such period as the Copyright Tribunal may determine.

126. (1) Where the Copyright Tribunal has made an order under section
125 that aperson is entitled to alicence under alicensing scheme, the operator
of the scheme or the original applicant may apply to the Copyright Tribunal to
review its order.

(2) An application shall not be made, except with the leave of the
Copyright Tribunal —
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(@) within twelve months from the date of the order, or of the
decision on a previous application under this section; or

(b) if the order was made so as to be in force for fifteen months
or less, or as a result of the decision on a previous application under
this section is due to expire within fifteen months of that decision, until
the last three months before the expiry of the order.

(3) The Copyright Tribunal shall on such an application confirm or
vary its order as it may determine to be reasonable having regard to the terms
applicable in accordance with the licensing scheme or, as the case may be, the
circumstances of the case.

127. (1) A licensing scheme which has been confirmed or varied by the Effectof
Copyright Tribunal under sections 122, 123 or 124 shall bein force or, asthe order of Tri-

. . L . bunal asto
case may be, remain in force, so far as it relates to the description of casein = game
respect of which the order was made, so long as the order remainsin force.

(2) While the order is in force, a person who in a case of a class to
which the order applies —

(a) pays to the operator of the scheme any charges payable
under the scheme in respect of a licence covering the case in question
or, if the amount cannot be ascertained, gives an undertaking to the
operator to pay them when ascertained; and

(b) complies with the other terms applicable to such a licence
under the scheme,

shall be in the same position as regards infringement of copyright asif he had
at al material times been the holder of alicence granted by the owner of that
copyright in accordance with the scheme.

(3) The Copyright Tribunal may direct that the order, so far as it
varies the amount of charges payable, has effect from a date before the day on
which it was made, but not earlier than the day on which the reference was
made or, if later, on which the scheme came into force. If such adirection is
made —

(8 any necessary repayments, or further payments, shall be
made in respect of charges aready paid; and

(b) the referencein paragraph (a) of subsection (2) to charges
payable under the scheme shall be construed as a reference to charges
so payable under the order.

No such direction may be made where subsection (4) applies.
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(4) An order of the Copyright Tribunal under sections 123 or 124
made with respect to a scheme certified for any purpose under section 153 has
effect, so far as it varies the scheme by reducing the charges payable for
licences, from the day on which the reference was made to the Copyright
Tribunal.

(5) Where the Copyright Tribunal has made an order under section
125 and the order remains in force, the person in whose favour the order was
made shall, if he —

(a) pays to the operator of the scheme any charges payable in
accordance with the order or, if the amount cannot be ascertained,
gives an undertaking to pay them when ascertained; and

(b) complieswith the other terms specified in the order,

be in the same position as regards infringement of copyright asif he had at all
material times been the holder of a licence granted by the owner of that
copyright on the terms specified in the order.

References and applications with respect to licensing by licensing bodies

128. Sections 129 to 132 apply to the following descriptions of licence
granted by a licensing body otherwise than in pursuance of a licensing
scheme —

(a) licences relating to the copyright in literary, dramatic,
musical or artistic works or films (or film sound-tracks when
accompanying a film) which cover works of more than one author, so
far asthey authorise —

(i) the copying of the work;

(ii) the performing, playing or showing of the work in
public;

(iii) the broadcasting of the work or itsinclusion in a cable
programme service; or

(iv) the communication to the public by wire or without
wire;

(b) any licencein relation to the copyright in a sound recording
(other than a film sound-track when accompanying a film), broadcast
or cable programme, or the typographical arrangement of a published
edition; and
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(c) 4l licencesin relation to the copyright in sound recordings,
films, or computer programs, so far as they relate to the rental of copies
to the public,

and in those sections a licence means a licence of any of those descriptions.

129. (1) Theterms on which alicensing body proposes to grant a licence
may be referred to the Copyright Tribunal by the prospective licensee.

(2) The Copyright Tribunal shall first decide whether to entertain the
reference, and may decline to do so on the ground that the reference is
premature.

(3) If the Copyright Tribunal decides to entertain the reference, it
shall consider the terms of the proposed licence and make such order, either
confirming or varying the terms, as it may determine to be reasonable in the
circumstances.

(4) The order may be made so as to be in force indefinitely or for
such period as the Copyright Tribunal may determine.

130. (1) A licensee under alicence which is due to expire, by effluxion of
time or as the result of notice given by the licensing body, may apply to the
Copyright Tribunal on the ground that it is unreasonable in the circumstances
that the licence should cease to bein force.

(2) Such an application may not be made until the last three months
before the licence is due to expire.

(3) A licence in respect of which a reference has been made to the
Copyright Tribunal shall remain in operation until proceedings on the
reference have been concluded.

(4) If the Copyright Tribunal is satisfied that the application is well-
founded, it shall make an order declaring that the licensee shall continue to be
entitled to the benefit of the licence on such terms as it may determine to be
reasonable in the circumstances.

(5) Anorder may be made so asto be in force indefinitely or for such
period as the Copyright Tribunal may determine.

131. (1) Where the Copyright Tribunal has made an order under sections
129 or 130, the licensing body or the person entitled to the benefit of the order
may apply to the Copyright Tribunal to review its order.

(2) An application shall not be made, except with the leave of the
Copyright Tribunal —
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(@) within twelve months from the date of the order, or of the
decision on a previous application under this section; or

(b) if the order was made so as to be in force for fifteen months
or less, or as a result of the decision on a previous application under
this section is due to expire within fifteen months of that decision, until
the last three months before the expiry of the order.

(3) The Copyright Tribunal shall on an application for review
confirm or vary its order as it may determine to be reasonable in the
Circumstances.

132. (1) Where the Copyright Tribunal has made an order under sections
129 or 130 and the order remains in force, the person entitled to the benefit of
the order shal, if he —

(8 pays to the licensing body any charges payable in
accordance with the order or, if the amount cannot be ascertained,
gives an undertaking to pay them when ascertained; and

(b) complieswith the other terms specified in the order,

be in the same position as regards infringement of copyright asif he had at all
material times been the holder of a licence granted by the owner of that
copyright on the terms specified in the order.

(2) The benefit of the order may be assigned —

(& inthe case of an order under section 129, if assignment is
not prohibited under the terms of the Copyright Tribunal’s order; and

(b) in the case of an order under section 130, if assignment is
not prohibited under the terms of the original licence.

(3) The Copyright Tribunal may direct that an order under sections
129 or 130, or an order under section 131 varying such an order, so far as it
varies the amount of charges payable, has effect from a date before the day on
which it was made, but not earlier than the day on which the reference or
application was made or, if later, on which the licence was granted or, as the
case may be, was due to expire. If such adirection is made —

(8 any necessary repayments, or further payments, shall be
made in respect of charges aready paid; and

(b) the reference in paragraph (a) of subsection (1) to charges
payable in accordance with the order shall be construed, where the
order is varied by a later order, as a reference to charges so payable
under the later order.
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133. In determining what is reasonable on a reference or application under
this Chapter relating to a licensing scheme or licence, the Copyright Tribunal
shall have regard to —

(@) the availability of other schemes, or the granting of other
licences, to other personsin similar circumstances; and

(b) theterms of those schemes or licences,

and shall exercise its powers so as to secure that there is no unreasonable
discrimination between licensees, or prospective licensees, under the scheme
or licence to which the reference or application relates and licensees under
other schemes operated by, or other licences granted by, the same person.

134. Where a reference or application is made to the Copyright Tribunal
under this Chapter relating to the licensing of reprographic copying of
published literary, dramatic, musical or artistic works, or the typographical
arrangement of published editions, it shall have regard to —

(a) the extent to which published editions of the works in
guestion are otherwise available;

(b) the proportion of the work to be copied; and
(c) thenature of the use to which the copies are likely to be put.

135. (1) This section applies to references or applications under this
Chapter relating to licences for the recording by or on behalf of educational
establishments of broadcasts or cable programmes which include copyright
works, or the making of copies of such recordings, for educational purposes.

(2) The Copyright Tribunal shall, in considering what charges (if
any) should be paid for a licence, have regard to the extent to which the
owners of copyright in the works included in the broadcast or cable
programme have already received, or are entitled to receive, payment in
respect of their inclusion.

136. (1) This section applies to references and applications under this
Chapter relating to licences in respect of sound recordings, films, broadcasts
or cable programmes which include, or are to include, any entertainment or
other event.

(2) The Copyright Tribunal shall have regard to any conditions
imposed by the promoters of the entertainment or other event; and shall not
hold a refusal or failure to grant a licence to be unreasonable if it could not
have been granted consistently with those conditions.
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(3) Nothing in this section shall require the Copyright Tribunal to
have regard to any such conditionsin so far asthey —

(a) purport to regulate the charges to be imposed in respect of
the grant of licences; or

(b) relate to payments to be made to the promoters of any event
in consideration of the grant of facilities for making the recording, film,
broadcast or cable programme.

137. Inconsidering what charges should be paid for alicence on areference
or application under this Chapter relating to licensing in respect of the
copyright in sound recordings, films, broadcasts or cable programmes, the
Copyright Tribunal shall take into account any reasonabl e payments which the
copyright owner is liable to make in consequence of the granting of the
licence, or of the acts authorised by the licence, in respect of any performance
included in the recording, film, broadcast or cable programme.

138. (1) This section applies to references or applications under this
Chapter relating to licences to include in a broadcast or cable programme
service —

(@) literary, dramatic, musical or artistic works; or
(b) sound recordings or films,

where one broadcast or cable programme (“the first transmission") is, by
reception and immediate re-transmission, to be further broadcast or included
in a cable programme service ("the further transmission”).

(2) Sofar asthe further transmission is to the same area as the first
transmission, the Copyright Tribunal shall, in considering what charges (if
any) should be paid for licences for either transmission, have regard to the
extent to which the copyright owner has already received, or is entitled to
receive, payment for the other transmission which adequately remunerates
him in respect of transmissionsto that area.

(3) So far as the further transmission is to an area outside that to
which the first transmission was made, the Copyright Tribunal shall leave the
further transmission out of account in considering what charges (if any)
should be paid for licences for the first transmission.

139. The mention in sections 133 to 138 of specific matters to which the

Copyright Tribunal isto have regard in certain classes of case does not affect
its general obligation in any case to have regard to all relevant considerations.
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Use as of right of sound recordingsin broadcasts and cable programme
services

140. (1) Section 142 applies to the inclusion in a broadcast or cable Circum-

rogramme service of any sound recordings if — stancesin
brog y 9 which right

. . ) ) available.
(@ a licence to include those recordings in the broadcast or

cable programme service could be granted by a licensing body or such
abody could procure the grant of alicence to do so;

(b) the condition in subsections (2) or (3) applies; and

(c) the person including those recordings in the broadcast or
cable programme service has complied with section 141.

(2) Where the person including the recordings in the broadcast or
cable programme service does not hold alicence to do so, the condition is that
the licensing body refuses to grant, or procure the grant of, such a licence,
being alicence —

(8 whose terms as to payment for including the recordings in
the broadcast or cable programme service would be acceptable to him
or comply with an order of the Copyright Tribunal under section 143
relating to such a licence or any scheme under which it would be
granted; and

(b) alowing unlimited needletime or such needletime as he has
demanded.

(3) Where he holds a licence to include the recordings in the
broadcast or cable programme service, the condition is that the terms of the
licence limit needletime and the licensing body refuses to substitute or procure
the substitution of terms allowing unlimited needletime or such needletime as
he has demanded, or refusesto do so on termsthat fall within paragraph (a) of
subsection (2).

(4) The references in subsection (2) to refusing to grant, or procure
the grant of, alicence, and in subsection (3) to refusing to substitute or procure
the substitution of terms, include failing to do so within a reasonable time of
being asked.

(5) In this section, "needletime" means the time in any period,
whether determined as a number of hours in the period or a proportion of the
period, or otherwise, in which any recordings may be included in a broadcast
or cable programme service.
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141. (1) A person intending to avail himself of theright conferred by
section 142 shall —

(a) givenoticeto the licensing body of his intention to exercise
the right, asking the body to propose terms of payment; and

(b) after receiving such proposal or the expiry of a reasonable
time, give reasonable notice to the licensing body of the date on which
he proposes to begin exercising that right, and the terms of payment in
accordance with which he intends to do so.

(2) Where he has alicence to include the recordings in a broadcast or
cable programme service, the date specified in a notice under paragraph (b) of
subsection (1) must not be sooner than the date of expiry of that licence,
except in a case falling within subsection (3) of section 140.

(3) Beforethe person intending to avail himself of the right begins to
exerciseit, he must —

(a) dive reasonable notice to the Copyright Tribunal of his
intention to exercise the right, and of the date on which he proposes to
begin to do so; and

(b) apply to the Copyright Tribunal under section 143 to settle
the terms of payment.

142. (1) A person who, on or after the date specified in a notice under
paragraph (b) of subsection (1) of section 141, includesin a broadcast or cable
programme service any sound recordings in circumstances in which this
section applies, and who —

(8) hascomplied with any reasonable condition, notice of which
was given to him by the licensing body, asto inclusion in the broadcast
or cable programme service of those recordings;

(b) has provided that body with such information about their
inclusion in the broadcast or cable programme service as it may
reasonably require; and

(c) has made the payments to the licensing body that are
required by this section,

shall be in the same position as regards infringement of copyright asif he had
at all material times been the holder of alicence granted by the owner of that
copyright.

(2) Payments are to be made at not less than quarterly intervals in
arrears.
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(3) Theamount of any payment isthat determined in accordance with
an order of the Copyright Tribunal under section 143 or, if no such order has
been made —

(&) inaccordance with any proposal for terms of payment made
by the licensing body pursuant to a request under section 141; or

(b) where no proposal has been so made or the amount
determined in accordance with the proposal so made is unreasonably
high, in accordance with the terms of payment notified to the
licensing body under paragraph (b) of subsection (1) of section
141.

(4) Wherethis section appliesto the inclusion in a broadcast or cable
programme service of any sound recordings, it does so in place of any licence.

143. (1) On an application to settle the terms of payment, the Copyright  Applications
Tribunal shall consider the matter and make such order asit may determineto  t© Se“'et
be reasonabl e in the circumstances. payments.

(2) An order under subsection (1) has effect from the date the
applicant begins to exercise the right conferred by section 142 and any
necessary repayments, or further payments, shall be made in respect of
amounts that have fallen due.

144. (1) A person exercising the right conferred by section 142, or who References,

has given notice to the Copyright Tribunal of his intention to do so, may refer i%aﬁ?gﬁé

to the Copyright Tribuna — infor mation

and other
(@) any question whether any condition as to the inclusion ina terms.

broadcast or cable programme service of sound recordings, notice of

which has been given to him by the licensing body in question, is a

reasonable condition; or

(b) any question whether any information is information which
the licensing body can reasonably require him to provide.

(2) On areference under this section, the Copyright Tribunal shall
consider the matter and make such order as it may determine to be reasonable
in the circumstances.

145. (1) A person exercising the right conferred by section 142 or the  Application
licensing body may apply to the Copyright Tribunal to review any order made fOFdfe*/'eW of
under sections 143 or 144. order.

(2) An application shall not be made, except with the leave of the
Copyright Tribunal —
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(@) within twelve months from the date of the order, or of the
decision on a previous application under this section; or

(b) if the order was made so as to be in force for fifteen months
or less, or as aresult of a decision on a previous application is due to
expire within fifteen months of that decision, until the last three months
before the expiry of the order.

(3) On the application, the Copyright Tribunal shall consider the
matter and make such order confirming or varying the original order asit may
determine to be reasonable in the circumstances.

(4) An order under this section shall commence on the day on which
it was made or on such later day as may be specified therein by the Copyright
Tribunal.

146. (1) In determining what is reasonable on an application or
reference under sections 143 or 144, or on reviewing any order under section
145, the Copyright Tribunal shall —

(8 haveregard to the terms of any orders which it has made in
the case of persons in similar circumstances exercising the right
conferred by section 142; and

(b) exercise its powers so as to secure that there is no
unreasonable discrimination between persons exercising that right
against the same licensing body.

(2) In settling the terms of payment under section 143, the Copyright
Tribunal shall not be guided by any order it has made other than an order
under that section.

(3) Section 138 applies on an application or reference under sections
143, 144 or 145 as it applies on an application or reference relating to a
licence.

Implied indemnity in schemes or licencesfor reprographic copying
147. (1) Thissection appliesto —

(a) schemes for licensing reprographic copying of published
literary, dramatic, musical or artistic works, or the typographical
arrangement of published editions; and

(b) licences granted by licensing bodies for such copying,

where the scheme or licence does not specify the works to which it applies
with such particularity as to enable licensees to determine whether a work
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falls within the scheme or licence by inspection of the scheme or licence and
the work.

(2) Thereisimplied —

(8 in every scheme to which this section applies, an
undertaking by the operator of the scheme to indemnify a person
granted alicence under the scheme; and

(b) in every licence to which this section applies, an
undertaking by the licensing body to indemnify the licensee,

against any liability incurred by him by reason of his having infringed
copyright by making or authorising the making of reprographic copies of a
work in circumstances within the apparent scope of his licence.

(3) The circumstances of a case are within the apparent scope of a
licenceif —

(a) itisnot apparent from inspection of the licence and the work
that it does not fall within the description of works to which the licence
applies; and

(b) thelicence does not expressly provide that it does not extend
to copyright of the description infringed.

(4) A scheme or licence to which this section applies may contain
reasonable provision —

(a) with respect to the manner in which, and time within which,
claims under the undertaking implied by this section are to be made;
and

(b) enabling the operator of the scheme or, as the case may be,
the licensing body to take over the conduct of any proceedings
affecting the amount of hisliability to indemnify.

(5) Inthis section, "liability" includes liability to pay costs; and this
section applies in relation to costs reasonably incurred by a licensee in
connection with actual or contemplated proceedings against him for
infringement of copyright as it applies to sums which he is liable to pay in
respect of such infringement.

Reprographic copying by educational establishments

148. (1) Thissection appliesto — Power to
extend cover -
age of scheme
or licence.
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(a) alicensing scheme to which sections 122 to 127 apply and
which is operated by alicensing body; or

(b) alicenceto which sections 129 to 132 apply,

so far as it provides for the grant of licences, or is a licence, authorising the
making by or on behaf of educational etablishments for the purpose of
instruction of reprographic copies of published literary, dramatic, musical or
artistic works, or of the typographical arrangement of published editions.

(2) If it appears to the Attorney General with respect to a scheme or
licence to which this section applies that —

(8 works of a description similar to those covered by the
scheme or licence are unreasonably excluded from it; and

(b) making them subject to the scheme or licence would not
conflict with the normal exploitation of the works or unreasonably
prejudice the legitimate interests of the copyright owners,

he may by order provide that the scheme or licence shall extend to those
works.

(3) Where he proposes to make such an order, the Attorney General
shall give notice of the proposal to —

(a) thecopyright owners;
(b) therelevant licensing body; and

(c) such persons or organisations representative of educational
establishments, and such other persons or organisations, as he thinks
fit.

(4) The notice shall inform those persons of their right to make
written or oral representations to the Attorney General about the proposal
within six months from the date of the notice; and if any of them wishes to
make oral representations, the Attorney General shall appoint a person to hear
such representations and report to him.

(5) In considering whether to make an order, the Attorney General
shall take into account any such representations made to him and such other
matters as appear to him to be relevant.

149. (1) Theowner of the copyright in awork in respect of which an order
is in force under section 148 may apply to the Attorney Genera for the
variation or discharge of the order, stating his reasons for making the
application.
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(2) The Attorney General shall not entertain an application made
within two years of the making of the original order, or of the making of an
order on a previous application under this section, unlessit appears to him that
the circumstances are exceptional.

(3) On considering the reasons for the application, the Attorney
General may confirm the order forthwith; if he does not do so, he shall give
notice of the application to —

(a) thelicensing body in question; and

(b) such persons or organisations representative of educational
establishments, and such other persons or organisations, as he thinks
fit.

(4) The notice shall inform those persons of their right to make
written or oral representations to the Attorney General about the application
within two months from the date of the notice; and if any of them wishes to
make oral representations, the Attorney General shall appoint a person to hear
the representations and report to him.

(5) In considering the application, the Attorney General shall take
into account the reasons for the application, any representations made to him
in accordance with subsection (4), and such other matters as appear to him to
be relevant.

(6) The Attorney General may make such order as he thinks fit
confirming or discharging the order or, as the case may be, the order as
previously varied; or varying, or further varying, it so as to exclude works
fromit.

150. (1) The owner of the copyright in a work which is the subject of an  Appeals
order under section 148 may appeal to the Copyright Tribunal which may 2gainst
confirm or discharge the order, or vary it so asto exclude works from it, as it orders.
thinks fit having regard to the considerations mentioned in subsection (2) of

that section.

(2) Where the Attorney General has made an order under section
149 —

(a) the person who applied for the order; and
(b) any person or organisation representative of educational
establishments given naotice of the application for the order and making

representations in accordance with subsection (4) of that section,

may appeal to the Copyright Tribuna which may confirm or discharge the
order or make any other order which the Attorney General might have made.
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(3) An appea under this section shall be brought within six weeks of
the making of the order or such further period as the Copyright Tribuna may
alow.

(4) An order under sections 148 or 149 shall not come into effect
until the end of the period of six weeks from the making of the order or, if an
appeal is brought before the end of that period, until the appeal proceedings
have been disposed of or withdrawn.

(5) If anappeal isbrought after the end of that period, any decision of
the Copyright Tribunal on the appeal does not affect the validity of anything
donein reliance on the order appealed against before that decision took effect.

151. (1) The Attorney General may appoint a person to inquire into the
question whether new provision is required, whether by way of a licensing
scheme or genera licence, to authorise the making by or on behalf of
educational establishments, for the purpose of instruction, of reprographic
copies of —

(8 published literary, dramatic, musical or artistic works; or

(b) thetypographical arrangement of published editions,
of adescription which appearsto the Attorney General not to be covered by an
existing licensing scheme or general licence and not to fall within the
power conferred by section 148.

(2) The Attorney General, with the approval of His Majesty the

Sultan and Yang Di-Pertuan, may prescribe rules relating to the procedure to
be followed in relation to an inquiry under subsection (1).

(3) Therulesshal provide for notice to be given to —

(a) persons or organisations appearing to the Attorney General
to represent the owners of copyright in works of that description; and

(b) persons or organisations appearing to the Attorney General
to represent educational establishments,

and for the making of written or oral representations by such persons; but
without prejudice to the giving of notice to, and the making of representations
by, other persons and organisations.

(4) The person appointed to hold the inquiry shall not recommend the
making of new provision unless heis satisfied —
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(@) that it would be of advantage to educational establishments
to be authorised to make reprographic copies of the works in question;
and

(b) that making those works subject to a licensing scheme or
genera licence would not conflict with the normal exploitation of the
works or unreasonably prejudice the legitimate interests of the
copyright owners.

(5) If he does recommend the making of new provision, he shall
specify any terms, other than terms as to charges payable, on which
authorisation under the new provision should be available.

(6) In this section, a general licence means a licence granted by a
licensing body which covers all works of the description to which it applies.

152. (1) The Attorney General may, within one year of the making of a Statutory
recommendation under section 151, by order provide that if, or to the extent licencewhere
that, provision has not been made in accordance with the recommendation, the L?)Cr? ?]1;1 enda-
making by or on behalf of an educational establishment, for the purpose of  implemented.
instruction, of reprographic copies of the works to which the recommendation

relates shall be treated as licensed by the owners of the copyright in those

works.

(2) For that purpose, provision shall be regarded as having been made
in accordance with the recommendation if —

(@) a certified licensing scheme (which expression in this
section means a licensing scheme certified for the purpose of this
section under section 153) has been established under which a licence
is available to the establishment in question; or

(b) agenera licence (which expression in this section has the
same meaning as in subsection (6) of section 151) has been —

(i) grantedto or for the benefit of that establishment;

(ii) referred by or on behaf of that establishment to the
Copyright Tribunal under section 129; or

(iii) offered to or for the benefit of that establishment and
refused without such areference,

and the terms of the scheme or licence accord with the recommendation.
(3) The order shall also provide that any existing licence authorising

the making of such copies, not being a licence granted under a certified
licensing scheme or a genera licence, shall cease to have effect to the extent
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that it is more restricted or more onerous than the licence provided for by the
order.

(4) The order shall provide for the licence to be free of royalty, but
otherwise subject to any terms specified in the recommendation and to such
other terms as the Attorney General may think fit.

(5) The order may provide that where a copy which would otherwise
be an infringing copy is made in accordance with the licence provided by the
order but is subsequently dealt with, it shall be treated as an infringing copy
for the purpose of that dealing, and if that dealing infringes copyright shall be
so treated for all subsequent purposes. In this subsection, "dealt with" means
sold, let for hire, offered or exposed for sale or hire, or exhibited in public.

(6) The order shall not commence until at least six months after it is
made.

Certification of licensing schemes

153. (1) A person operating or proposing to operate a licensing scheme
may apply to the Attorney General to certify the scheme for the purpose of
sections 39, 64, 77 or 152.

(2) The Attorney Genera shall by order certify the schemeif heis
satisfied that it —

(a) enables the works to which it relates to be identified with
sufficient certainty by persons likely to require licences; and

(b) sets out clearly the charges (if any) payable and the other
terms on which licences will be granted.

(3) The scheme shall be set out in a schedule to the order, and the
certification shall take effect —

(8 on such day, not less than eight weeks after the order was
made, as may be specified in the order; or

(b) if the scheme isthe subject of areference under section 122,
any later date on which the order of the Copyright Tribunal under that
section comes into force or the reference is withdrawn.

(4) A variation of the scheme is not effective unless a corresponding
amendment of the order is made; and the Attorney General shall make such an
amendment in the case of a variation ordered by the Copyright Tribunal on a
reference under sections 122, 123 or 124, and may do so in any other case if
he thinks fit.
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(5) The order shall be revoked if the scheme ceases to be operated,
and may be revoked if it appears to the Attorney General that it is no longer
being operated according to its terms.

CHAPTER VIII
THE COPYRIGHT TRIBUNAL

Copyright Tribunal

154. (1) There is established the Copyright Tribunal, for the purpose of Establish-
exercising the jurisdiction conferred on it by this Order. ment and
jurisdiction.
(2) The Copyright Tribunal shall consist of a chairman, a deputy
chairman and not less than two or more than six other members appointed by
His Mg esty the Sultan and Y ang Di-Pertuan.

(3) A person shall not be qualified for appointment as chairman or
deputy chairman unless —

(@ he is, or has been, a judge of a court having unlimited
jurisdiction in civil and crimina matters in some part of the
Commonwealth or of a court having jurisdiction in appeals from any
such court; or

(b) heisentitled to practise asalegal practitioner in either such
acourt and has been so entitled for not |ess than seven years.

155. (1) The members of the Copyright Tribunal shall hold and vacate Membership.
office in accordance with their terms of appointment, subject to subsections
(2) to (4).

(20 A member may resign his office by notice in writing to His
Magjesty the Sultan and Y ang Di-Pertuan.

(3) His Magjesty the Sultan and Yang Di-Pertuan may by notice in
writing to any member remove him from office if —

(@) he has become bankrupt or made an arrangement with his
creditors; or

(b) he has become incapacitated by physical or mental illness,

or if heis, in the opinion of His Maesty the Sultan and Yang Di-Pertuan,
otherwise unable or unfit to perform his duties as a member.

(4) If amember is by reason of physical or mental illness, absence or
other reasonable cause for the time being unable to perform the duties of his
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office, either generally or in relation to particular proceedings, His Majesty
the Sultan and Yang Di-Pertuan may appoint any person to discharge his
duties for a period not exceeding six months at one time or, as the case may
be, in relation to those proceedings, and a person so appointed shall have
during the period of his appointment, or in relation to the proceedings in
guestion, the same powers as the person whose duties he has been appointed
to discharge:

Provided that in the case of an appointment to discharge the duties of the
chairman or deputy chairman, a person shall not be appointed unless he is
qualified for appointment to that office.

156. (1) There shal be paid to the members of the Copyright Tribunal
such remuneration and allowances as His Mgjesty the Sultan and Yang Di-
Pertuan may determine.

(2) The Public Service Commission may appoint such staff for the
Copyright Tribuna as, with the approval of the Treasury as to numbers and
remuneration, it may determine.

157. (1) For the purpose of any proceedings, the Copyright Tribunal shall
consist of —

(8) acharman for those proceedings, who shall be either the
chairman or the deputy chairman of the Copyright Tribuna appointed
under subsection (3) of section 154; and

(b) two or more other members.

(2) If the members of the Copyright Tribunal dealing with any matter
are not unanimous, the decision shall be taken by majority vote; and if, in such
a case, the votes are equal the chairman shall have a further, casting vote.

(3) Where part of any proceedings before the Copyright Tribunal has
been heard and one or more members are unable to continue, it shall remain
duly constituted for the purpose of those proceedings so long as the number of
membersis not reduced to less than three.

(4) If the chairman for those proceedings is unable to continue, he
shall —

(a) appoint one of the remaining members to act as chairman;
and

(b) if the member appointed under paragraph (a) is not the
deputy chairman of the Copyright Tribunal or a qualified person,
appoint a qualified person to attend the proceedings and advise the
Copyright Tribunal on any questions of law arising.
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(5) A person is quaified for the purpose of paragraph (b) of
subsection (4) if he is qualified for appointment as chairman or deputy
chairman of the Copyright Tribunal.

Jurisdiction and procedure

158. The functions of the Copyright Tribunal under this Order are to hear  Jurisdiction
and determine proceedings under sections 122, 123, 124, 125, 126, 129, 130, under Order.
131, 143, 144, 150 and 194.

159. (1) The Chief Justice may make rules for regulating proceedings Power to
before the Copyright Tribunal and as to the fees chargeable in respect of such  makerules.
proceedings.

(2) Therules may apply in relation to the Copyright Tribunal any of
the provisions of the Arbitration Act and any provision so applied shall be set Cap. 173.
out in therules.

(3) Provision shall be made by the rules—

(a) prohibiting the Copyright Tribunal from enter-taining a
reference under sections 122, 123 or 124 by a representative
organisation unless it is satisfied that the organisation is reasonably
representative of the class of personswhich it claimsto represent;

(b) specifying the parties to any proceedings and enabling the
Copyright Tribunal to make a party to the proceedings any person or
organisation satisfying it that they have a substantia interest in the
matter; and

(c) requiring the Copyright Tribuna to give the parties to
proceedings an opportunity to state their case, in writing or orally asthe
rules may provide.

(4) The Chief Justice may make rules of court regulating the practice
and procedure in relation to appeal s from a decision of the Copyright Tribunal
to the High Court under section 161, and making provision for the costs of
such appeals and for any matters incidental to or consequential upon any such

appeal.

160. (1) The Copyright Tribunal may order that the costs of a party to  Costs, proof
proceedings before it shall be paid by such other party as it may direct; and  ©f orders, etc.
may tax or settle the amount of the costs, or direct in what manner they areto

be taxed.

(2) A document purporting to be a copy of an order of the Copyright
Tribunal and to be certified by the chairman for the proceedings at which it
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was made to be atrue copy shall, in any proceedings, be sufficient evidence of
the order unless the contrary is proved.

Appeals
Appeal to 161. (1) Anappea liesto the High Court on any point of law arising from
court on adecision of the Copyright Tribunal.

point of law.

(2) Provision shall be made by rules under section 159 limiting the
time within which such an appeal may be brought.

(3) Provision may be made by rules or rules of court under that
section —

(a) for suspending, or authorising or requiring the Copyright
Tribunal to suspend, the operation of its order in a case where its
decision has been appeal ed against;

(b) for modifying in relation to an order of the Copyright
Tribunal whose operation has been suspended the operation of any
provision of this Order as to the effect of such an order;

(c) for the publication of notices or the taking of other steps for
securing that persons affected by the suspension of an order of the
Copyright Tribunal will be informed of its suspension.

CHAPTER IX

QUALIFICATION FOR AND EXTENT OF COPYRIGHT
PROTECTION

Qualification for copyright protection
Qualification ~ 162. (1) Copyright does not subsist in a work unless the requirements of
for copyright  thjs Chapter with respect to qualification for copyright protection have been
protection. ..
satisfied asregards —
(a) theauthor;

(b) the country in which the work was first published; or

(c) inthe case of a broadcast or cable programme, the country
from which the broadcast was made or the cable programme was sent.

(2) Subsection (1) does not apply in relation to Government
copyright, Legidlative Council copyright and copyright subsisting under
section 172.
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(3) If the requirements of this Chapter with respect to qualification,
or of sections 167, 169 and 172, are once satisfied in respect of a work,
copyright does not cease to subsist by reason of any subsequent event.

163. (1) A work qualifies for copyright protection if the author was at the  Qualification
material time — :Jc))/;uerﬁro?nce

(a) acitizen of Brunei Darussalam;

(b) anindividua domiciled or resident in Brunei Darussalam or
in any country to which the relevant provisions of this Part have been
applied; or

(c) abody incorporated under the law of Brunei Darussalam or
of any country to which the relevant provisions of this Part have been

applied.

(2) A work of joint authorship qualifies for copyright protection if at
the material time any of the authors satisfies the requirements of subsection
(2); but where a work qualifies for copyright protection only under this
section, only those authors who satisfy those requirements shall be taken into
account for the purposes of subsections (1) and (2) of section 13, subsections
(1) and (2) of section 14, subsection (4) of section 11 so far asit appliesfor the
purpose of subsection (2) of section 14, and section 61.

(3) The materia time in relation to aliterary, dramatic, musical or
artisticwork is—

(@ in the case of an unpublished work, when the work was
made or, if the making of the work extended over a period, a
substantial part of that period;

(b) in the case of a published work, when the work was first
published or, if the author had died before that time, immediately
before his death.

(4) Thematerial timein relation to other descriptions of work is—

(a8 inthe case of asound recording or film, when it was made;

(b) inthe case of abroadcast, when it was made;

(c) inthe case of acable programme, when it was included in a
cable programme service;

(d) inthe case of the typographical arrangement of a published
edition, when the edition was first published.
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164. (1) A literary, dramatic, musical or artistic work, a sound recording
or film, or the typographical arrangement of a published edition, qualifies for
copyright protection if it wasfirst published —

(& inBrunei Darussalam; or

(b) in a country to which the relevant provisions of this Part
have been applied.

(2) For the purpose of this section, publication in one country shall
not be regarded as other than the first publication by reason of simultaneous

publication elsewhere; and for this purpose publication elsewhere within the
previous thirty days shall be treated as simultaneous.

165. A broadcast qualifies for copyright protection if it was made from, and
a cable programme qualifies for copyright protection if it was sent from —

(@) Brunei Darussalam; or

(b) acountry to which the relevant provisions of this Part have
been applied.

Application of this Order to other works
166. This Order aso applies to a work that is eligible for protection in

Brunei Darussalam by virtue of an international convention or other
international agreement to which Brunei Darussalam is a party.

CHAPTER X
MISCELLANEOUS AND GENERAL
Government and L egislative Council copyright

167. (1) Whereawork has been made by His Mgjesty the Sultan and Y ang
Di-Pertuan or by a public officer in the course of his duties—

(a) it qualifies for copyright protection notwith-standing
subsection (1) of section 162; and

(b) His Majesty the Sultan and Yang Di-Pertuan is the first
owner of any copyright in the work.

(2) Copyright in such awork isreferred to in this Part as Government

copyright, notwithstanding that it may be, or may have been, assigned to
another person.
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(3) Government copyright in a literary, dramatic, musical or artistic
work continues to subsist —

(a8 until the end of the period of one hundred and twenty-five
years from the end of the year in which it was made; or

(b) if it was published commercially before the end of the
period of seventy-five years from the end of the year in which it was
made, until the end of the period of fifty years from the end of the year
inwhich it was first so published.

(4) Inthe case of awork of joint authorship where one or more but
not all of the authors are persons falling within subsection (1), this section
applies only in relation to those authors and the copyright subsisting by virtue
of their contribution of the work.

(5) Except as mentioned in this section, and subject to any express
exclusion elsewhere in this Part, this Part applies in relation to Government
copyright as to other copyright.

(6) This section does not apply to work if, or to the extent that,
Legislative Council copyright subsistsin the work.

168. (1) His Magesty the Sultan and Yang Di-Pertuan is entitled to Copyrightin
copyright in — Actsand
Emergency
Orders.
(a) every Act; and

(b) every Order made under subsection (3) of section 83 of the
Constitution.

(2) Copyright inan Act subsists from the time His Mgjesty the Sultan
and Y ang Di-Pertuan assents thereto until the end of the period of fifty years
from the end of the year in which such assent was given.

(3) Copyright in any such Order subsists from the time it was made
until the end of the period of fifty years from the end of the year in which it
was made.

(4) References in this Part to Government copyright (except in
section 167) include copyright under this section; and, except as mentioned
in subsections (1), (2) or (3), the provisions of this Part apply in relation to
copyright under this section as to other Government copyright.

(5) No other copyright, or right in the nature of copyright, subsistsin
an Act or in any such Order.
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169. (1) Where awork has been made by or under the direction or control
of the Legidative Council —

(@ it qualifies for copyright protection notwith-standing
subsection (1) of section 162; and

(b) theLegidative Council isthefirst owner of any copyright in
the work.

(2) Copyright in such a work is referred to in this Order as
Legidative Council copyright, notwithstanding that it may be, or have been,
assigned to another person.

(3) Legidative Council copyright in a literary, dramatic, musical or
artistic work subsists until the end of the period of fifty years from the end of
the year in which it was made.

(4) For the purpose of this section, works made by or under the
direction or control of the Legidative Council include —

(8 any work made by an officer or employee of the Legidative
Council in the course of hisduties; and

(b) any sound recording, film, live broadcast or live cable
programme of the proceedings of the Legislative Council;

but a work shall not be regarded as made by or under the direction or control
of the Legislative Council by reason only of its being commissioned by or on
behalf of the Legidative Council.

(5) Inthe case of awork of joint authorship where one or more but
not al of the authors are acting on behalf of, or under the direction or control
of, the Legidative Council, this section applies only in relation to those
authors and the copyright subsisting by virtue of their contribution to the
work.

(6) Except as mentioned in this section, and subject to any express
exclusion elsewherein this Part, the provisions of this Part apply in relation to
L egidlative Council copyright as to other copyright.

170. (1) Copyright in every Bill introduced into the Legislative Council
belongs, in accordance with the following provisions, to the Legislative
Council.

(2) Copyright in a public Bill belongs to the Legislative Council and

subsists from the time when the text of the Bill was handed in to the
Legidative Council.
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(3) Copyright in a private Bill belongs to the Legislative Council and
subsists from the time when a copy of it was first deposited in the Legidlative
Council.

(4) Copyright in a personal Bill belongs to the Legidlative Council,
and subsists from the time when it was given a First Reading.

(5) Copyright under this section ceases —

(@) when His Majesty the Sultan and Yang Di-Pertuan has
assented to the Bill;

(b) if theBill is not assented to, on its withdrawal or rejection or
at the end of the session.

(6) Referencesin this Part to Legidative Council copyright, except
in section 169, include copyright under this section; and, except as mentioned
in this section, the provisions of this Part apply in relation to copyright under
this section asto other Legislative Council copyright.

(7) No other copyright, or right in the nature of copyright, subsistsin
a Bill after copyright has once subsisted under this section; but without
prejudice to the subsequent operation of this section in relation to a Bill
which, not having passed in one session, is re-introduced in a subsequent
session.

171. (1) For the purposes of holding, dealing with and enforcing
copyright, and in connection with all legal proceedings relating to copyright,
the Legislative Council shall be deemed to have the legal capacity of a body
corporate, which shall not be affected by any prorogation, dissolution or
suspension.

(2) The functions of the Legislative Council as owner of copyright
shall be exercised by the Speaker on its behalf.

(3) For this purpose, a person who on the dissolution of the
Legidative Council was Speaker of the Legislative Council may continue to
act until the corresponding appointment is made in the next session.

(4) Lega proceedings relating to copyright shall be brought by or

against the Legidlative Council in the name of the Speaker of the Legidative
Council.
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Other miscellaneous provisions
172. (1) Wherean origina literary, dramatic, musical or artistic work —

(8 ismade by an officer or employee of, or is published by, an
international organisation to which this section applies; and

(b) does not qualify for copyright protection under sections 163
or 164,

copyright nevertheless subsists in the work by virtue of this section and the
organisation isthe first owner of that copyright.

(2) The international organisations to which this section applies are
those as to which His Mgjesty the Sultan and Y ang Di-Pertuan has by order
declared that it is expedient that this section should apply.

(3) Copyright of which an international organisation is the first
owner by virtue of this section continues to subsist until the end of the period
of fifty years from the end of the year in which the work was made or such
longer period as may be specified by His Majesty the Sultan and Yang Di-
Pertuan by order for the purpose of complying with the international
obligations of Brunei Darussalam.

(4) Aninternationa organisation to which this section applies shall
be deemed to have, and to have had at all material times, the legal capacity of
a body corporate for the purpose of holding, dealing with and enforcing
copyright, and in connection with all legal proceedings relating to copyright.

173. (1) Where, in the case of an unpublished literary, dramatic, musical
or artistic work of unknown authorship, there is evidence that the author (or,
in the case of ajoint work, any of the authors) was a qualifying individual by
connection with a country outside Brunei Darussalam, it shall be presumed
until the contrary is proved that he was such a qualifying individual and that
copyright accordingly subsists in the work, subject to this Part.

(2) If under the law of that country abody is appointed to protect and
enforce copyright in such works, His Majesty the Sultan and Y ang Di-Pertuan
may by order designate that body for the purpose of this section.

(3 A body so designated shall be recognised in Brunei Darussalam
as having authority to do in place of the copyright owner anything, other than
the assignment of copyright, which it is empowered to do under the law of that
country, including the bringing of proceedingsin its own name.

(4) In subsection (1), a "qualifying individual" means an individual

who at the material time (within the meaning of section 163) was a person
whose works qualified under that section for copyright protection.
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(5) This section does not apply if there has been an assignment of
copyright in the work by the author of which notice has been given to the
designated body; and nothing in this section affects the validity of an
assignment of copyright made, or licence granted, by the author or a person
lawfully claiming under him.

Transitional provisions and savings, etc.

174. Thetransitional provisions and savings contained in the First Schedule  Transitional
relating to works made, and acts or events occurring before commencement,  Provisions

and otherwise with respect to the operation of this Part, shall have effect for ,zi?rdstwings'
the purposes of this Order. Schedule
175.  The Attorney General, with the approval of His Magjesty the Sultanand ~ Amendment
Y ang Di-Pertuan, may by order amend the First Schedule. CS’fC E;jﬁle

176. (1) Subject to subsection (5) of section 168 and subsection (6) of Rightsand

section 170, nothing in this Part affects — privileges
under any

law.
(8 any right or privilege of any person under any written law;

(b) any right or privilege of His Majesty the Sultan and Yang
Di-Pertuan subsisting otherwise than under a written law;

(c) any right or privilege of the Legislative Council;

(d) the right of any person to sell, use or otherwise deal with
articles forfeited under any law relating to customs or excise;

(e) the operation of any rule of equity relating to breaches of
trust or confidence.

(2) Subject to subsection (1), no copyright or right in the nature of
copyright shall subsist otherwise than by virtue of this Part or some other
written law in that behalf.

(3) Nothing in this Part affects any law preventing or restricting the
enforcement of copyright, on the grounds of public interest or otherwise.

(4) Nothing in this Part affects any right of action or other remedy,

whether civil or criminal, available otherwise than under this Part in respect of
actsinfringing any of the rights conferred by Chapter V.
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I nterpretation

177. (1) InthisOrder, "educational establishment” means—

(8 any schooal, as defined in section 2 of the Education (Non-
Government Schools) Act; and

(b) any other description of educational establishment specified
for the purpose of this Part by order of the Minister responsible for
education matters.

(2) TheAttorney General may by order provide that the provisions of
this Part relating to educational establishments shall apply, with such
modifications and adaptations as may be specified, to teachers who are
employed to give instruction to pupils who are unable to attend an educational
establishment.

(3) In relation to an educational establishment, the expressions
"teacher" and "pupil” in this Part include, respectively, the person who gives
and any person who receives instruction.

(4) References in this Part to anything being done on behalf of an
educational establishment are to its being done for the purpose of that
establishment by any person.

178. (1) InthisOrder, "publication”, in relation to awork —
(a) meanstheissue of copiesto the public; and

(b) includes, in the case of a literary, dramatic, musical or
artistic work, making it available to the public by means of an
electronic retrieval system.

(2) In this Order but subject to subsection (4), "commercial
publication”, in relation to a literary, dramatic, musical or artistic work,
means —

(a) issuing copies to the public at a time when copies made in
advance of the receipt of orders are generally available to the public; or

(b) making it available to the public by means of an electronic
retrieval system.

(3 Inthe case of awork of architecture in the form of a building, or

an artistic work incorporated in a building, construction of the building shall
be treated as equivalent to publication of the work.
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(4) Thefollowing do not constitute publication for the purpose of this
Part, and references to a commercial publication shall be construed
accordingly —

(@) inthecaseof aliterary, dramatic or musical work —
(i) the performance of the work; or

(ii) the broadcasting of the work or its inclusion in a
cable programme service (otherwise than for the
purpose of an electronic retrieval system);

(b) inthe case of an artistic work —
(i) theexhibition of the work;

(if) the issue to the public of copies of a graphic work
representing, or of photographs of, a work of architecture
in the form of a building or a model for a building, a
sculpture or awork of artistic craftsmanship;

(iii) theissueto the public of copies of afilm including the
work; or

(iv) the broadcasting of the work or itsinclusion in a cable
programme service (otherwise than for the purpose of an
electronic retrieval system);

(c) inthe case of asound recording or film —
(i) thework being played or shown in public; or

(ii) the broadcasting of the work or its inclusion in a
cable programme service.

(5) Referencesin this Part to publication or commercial publication
do not include publication which is merely colourable and not intended to
satisfy the reasonabl e requirements of the public.

(6) No account shall be taken for the purpose of this section of any
unauthorised act.

179. (1) The requirements in paragraph (b) of subsection (3) of Requirement
section 81, subsection (3) of section 93, subsection (1) of section 94 and ©f s‘lgnff_ure.’
subsection (1) of section 95 that a document be signed by or on behalf of a f‘g‘;t'if;';‘] 't%n "

person are satisfied, in the case of abody corporate, by the affixing of itsseal.  body
cor porate.
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(2) Therequirementsin paragraph (b) of subsection (2) of section 81
and subsection (2) of section 90 that a document be signed by a person are
satisfied, in the case of abody corporate, by signature on behalf of the body or
by the affixing of its seal.

PART 11
RIGHTSIN PERFORMANCES
Introductory
180. (1) ThisPart confersrights —

(8 on aperformer, by requiring his consent to the exploitation
of his performances; and

(b) on a person having recording rights in relation to a
performance, in relation to recordings made without his consent or that
of the performer,

and creates offences in relation to dealing with or using illicit recordings and
certain other related acts.

(2) InthisPart —
"performance’ means —
(@) adramatic performance (which includes dance and mime);
(b) amusical performance;
(c) areading or recitation of aliterary work; or
(d) aperformance of avariety act or any similar presentation,

which is, or so far as it is, a live performance given by one or more
individuals;

"recording", in relation to a performance, means a film or sound
recording —

(@ made directly from the live performance;

(b) made from a broadcast of, or cable programme including,
the performance; or

(c) made, directly or indirectly, from another recording of the
performance.
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(3) Therights conferred by this Part apply in relation to performances
taking place before commencement; but no act done before commencement,
or in pursuance of arrangements made before commencement, shall be
regarded as infringing those rights.

(4) Subsections (3), (4) and (5) of section 8, subsection (4) of section
9, and subsection (4) of section 21, apply for the purposes of this Part, in
relation to an infringement of the rights conferred by this Part, as they apply
for the purposes of Part | in relation to an infringement of copyright.

(5) Therights conferred by this Part are independent of —

(8 any copyright in, or mora rights relating to, any work
performed or any film or sound recording of, or broadcast or cable
programme including, the performance; and

(b) any other right or obligation arising otherwise than under
this Part.

Performers rights

181. A performance is a qualifying performance for the purpose of the Qualifying
provisions of this Part relating to performers’ rights if it is given by a perfor-
performer to whom this Part applies. mances

182. (1) A performer’srights are infringed by a person who, without his  Consent

consent — required for
recording or

livetrans-
(8 makes, otherwise than for his private and domestic use, a mission of

recording of the whole or any substantial part of a qualifying Performance.
performance; or

(b) broadcasts live, or includes live in a cable programme
service, the whole or any substantial part of a qualifying performance
and communicates his live performance to the public.

(2) In an action for infringement of a performer’s rights brought
under this section, damages shall not be awarded against a defendant who
shows that at the time of the infringement he believed on reasonable grounds
that consent had been given.

183. A performer’s rights are infringed by a person who, without his Infringement

consent — of per-
former’'s

. . . rights by use
(8 showsor playsin public the whole or any substantial part of  of recording.

aqualifying performance; or
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(b) broadcasts or includes in a cable programme service the
whole or any substantial part of a qualifying performance,

by means of arecording which was, and which that person knew or had reason
to believe was, made without the performer’ s consent.

184. (1) A performer’s rights are infringed by a person who, without his
consent —

(8 imports otherwise than for his private and domestic use; or

(b) in the course of a business, possesses, sells, lets for hire,
offers or exposes for sale or hire, or distributes,

arecording of a qualifying performance which is, and which that person knew
or had reason to believe was, anillicit recording.

(2) Where in an action for infringement of a performer’s rights
brought under this section a defendant shows that the illicit recording was
innocently acquired by him or a predecessor in title of his, the only remedy
available against him in respect of the infringement is damages not exceeding
areasonable payment in respect of the act complained of.

(3) In subsection (2), "innocently acquired” means that the person
acquiring the recording did not know and had no reason to believe that it was
anillicit recording.

Rights of person having recording rights

185. A performer’s rights are infringed by a person who, without his
consent, rentsto the public copies of arecording of the whole or a substantial
part of a qualifying performance.

186. A performer’s rights are infringed by a person who, without his
consent, makes available to the public his fixed performance, by wire or
wireless means, in such away that members of the public may accessit from a
place and at atimeindividually chosen by them.
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187. A performer’s rights are infringed by a person who, without his Infringement
consent, makes available to the public afixation of his performance, or copies  of Per-
. former’s
thereof, through sale or other transfer of ownership. rights by
making fixed
performance
availableto
public by
sale, etc.

188. (1) Notwithstanding his economic rights, and even where he is no  Performer’s
longer the owner of those rights, a performer has the right as regards a live ~moral rights.
aural performance and a performance fixed in a sound recording —

(a) to beidentified as the performer of his performance, except
where omission is dictated by the manner of the use of the
performance; and

(b) to object to any distortion, mutilation or any other
modification of his performance which is prejudicial to his honour or
reputation.

(2) None of the rights mentioned in subsection (1) shall be
transmissible during the life of the performer, but the right to exercise them
shall be transmissible by testamentary disposition or by operation of law
following his death.

(3) A performer may waive any of the rights mentioned in subsection
(1), provided that the waiver is in writing and clearly specifies the right
waived and the circumstances in which the waiver applies, and provided
further that any waiver of the right mentioned in paragraph (b) of subsection
(1) specifies the nature and extent of the modification or other action in
respect of which it is waived. On the death of a performer, the person upon
whom the moral rights have devolved shall have the right to waive those
rights.

189. (1) InthisOrder, an "exclusive recording contract” means a contract  Exclusive
between a performer and another person under which that person is entitled to ~ recording
the exclusion of al other persons (including the performer) to make ‘;‘;‘;gﬁ‘;tsa”d
recordings of one or more of his performances with a view to their having
commercial exploitation. recording
rights.
(2) References in this Part to a person having recording rights in

relation to a performance are, subject to subsection (3), to a person —

(8 whoisparty to and has the benefit of an exclusive recording
contract to which the performance is subject; or

(b) towhom the benefit of such a contract has been assigned,
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and who is a qualifying person.

(3) If aperformance is subject to an exclusive recording contract but
the person mentioned in subsection (2) is not a qualifying person, references
in this Part to a person having recording rights in relation to the performance
are to any person —

(8 who islicensed by such a person to make recordings of the
performance with aview to their commercial exploitation; or

(b) towhom the benefit of such alicence has been assigned,
and who is a qualifying person.

In this section, "with aview to commercia exploitation" means with a
view to the recordings being sold, let for hire, or shown or played in public.

190. (1) The rights of a person having recording rights in relation to a
performance are infringed by a person who, without his consent or that of the
performer, makes a recording of the whole or any substantial part of the
performance, otherwise than for his private and domestic use.

(2) Inan action for infringement of those rights brought under this
section, damages shall not be awarded against a defendant who shows that at
the time of the infringement he believed on reasonable grounds that consent
had been given.

191. (1) Therights of a person having recording rights in relation to a
performance are infringed by a person who, without his consent or, in the case
of aqualifying performance, that of the performer —

(8 showsor playsin public the whole or any substantial part of
the performance; or

(b) broadcasts or includes in a cable programme service the
whole or any substantial part of the performance,

by means of arecording which was, and which that person knew or had reason
to believe was, made without the appropriate consent.

(2) Thereferencein subsection (1) to the appropriate consent isto the
consent of —

(a) theperformer; or
(b) the person who at the time the consent was given had

recording rights in relation to the performance (or, if there was more
than one such person, of al of them).
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192. (1) The rights of a person having recording rights in relation to a
performance are infringed by a person who, without his consent or, in the case
of aqualifying performance, that of the performer —

(8 imports otherwise than for his private and domestic use; or

(b) in the course of a business, possesses, sells, lets for hire,
offers or exposes for sale or hire, or distributes,

arecording of the performance which was, and which that person knew or had
reason to believe was, aniillicit recording.

(2) Wherein an action for infringement of those rights brought under
this section a defendant shows that the illicit recording was innocently
acquired by him or a predecessor in title of his, the only remedy available
against him in respect of the infringement is damages not exceeding a
reasonable payment in respect of the act complained of.

(3) In subsection (2), "innocently acquired” means that the person
acquiring the recording did not know, and had no reason to believe, that it
was anillicit recording.

Exceptionsto rights conferred

193. The Second Schedule specifies acts which may be done
notwithstanding the rights conferred by this Part.

194. (1) The Copyright Tribuna may, on the application of a person
wishing to make arecording from a previous recording of a performance, give
consent in a case where —

(a) the identity or whereabouts of a performer cannot be
ascertained by reasonable inquiry; or

(b) aperformer unreasonably withholds his consent.

(2) Consent given by the Copyright Tribunal has effect as consent of
the performer for the purpose of —

(a) theprovisions of this Part relating to performers’ rights; and

(b) paragraph (a) of subsection (3) of section 205,
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and may be given subject to any conditions specified in the Tribuna’s
consent.

(3) The Copyright Tribunal shall not give consent under paragraph
(a) of subsection (1) except after the service or publication of such notices as
may be required by rules made under section 159 or asit may in any particular
case direct.

(4) The Copyright Tribunal shall not give consent under paragraph
(b) of subsection (1) unless it is satisfied that the performer’s reasons for
withholding consent do not include the protection of any legitimate interest of
his; but it shall be for the performer to show what his reasons are for
withholding consent, and in default of evidence as to his reasons the
Copyright Tribunal may draw such inferences as it thinksfit.

(5) Inany case, the Copyright Tribunal shall take into account —

(@) whether the originad recording was made with the
performer’s consent and is lawfully in the possession or control of the
person proposing to make the further recording;

(b) whether the making of the further recording is consistent
with the obligations of the parties to the arrangements under which, or
is otherwise consistent with the purpose for which, the origina
recording was made.

(6) Where the Copyright Tribunal gives consent under this section it
shall, in default of agreement between the applicant and the performer, make
such order as it thinks fit as to the payment to be made to the performer in
consideration of consent being given.

Duration and transmission of rights; consent
195. The rights conferred by this Part continue to subsist in relation to a
performance until the end of the period of fifty years from the end of the year
in which the performance took place.
196. (1) The rights conferred by this Part are not assignable or
transmissible, except to the extent that performers’ rights are transmissible in
accordance with this section.

(2) On the death of a person entitled to performer’s rights —

(a) therights pass to such person as he may by will specifically
direct; and

(b) if, or to the extent that, there is no such direction, the rights
are exercisable by his personal representative,
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and references in this Part to the performer, in the context of the person having
performers’ rights, shall be construed as references to the person for the time
being entitled to exercise those rights.

(3) Where under paragraph (a) of subsection (2) a right becomes
exercisable by more than one person, it is exercisable by each of them
independently of the other or others.

(4) Subsections (1), (2) and (3) do not affect paragraph (b) of
subsection (2), or paragraph (b) of subsection (3), of section 189, so far as
those provisions confer rights under this Part on a person to whom the benefit
of a contract or licence has been assigned.

(5) Any damages recovered by a persona representative under this
section in respect of an infringement after a person’s death shall devolve as
part of his estate asif the right of action had subsisted and been vested in him
immediately before his death.

197. (1) Consent for the purpose of this Part may be giveninrelationtoa Consent.
specific performance, a specified description of performances, or
performances generally, and may relate to past or future performances.

(2) A person having recording rights in a performance is bound by
any consent given by a person through whom he derives his rights under the
exclusive recording contract or a licence, in the same way as if the consent
had been given by him.

(3) Wherearight conferred by this Part passes to another person, any
consent binding on the person previously entitled binds the person to whom
the right passesin the same way asif the consent had been given by him.

Remediesfor infringement

198. Aninfringement of any of the rights conferred by this Part is actionable  Infringement

by the person entitled to the right as a breach of statutory duty. S‘r?g’gr?g'fe as

statutory
duty.

199. (1) Where a person has in his possession, custody or control in the  Order for
course of a business an illicit recording of a performance, a person having delivery up.
performer’s rights or recording rights in relation to the performance may

apply to the court for an order that the recording be delivered up to him or to

such other person asit may direct.

(2) An application shal not be made after the end of the period
specified in section 211; and no order shall be made unless the court also
makes, or it appears to the court that there are grounds for making, an order
under section 212.
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(3) A person to whom arecording is delivered up in pursuance of an
order under this section shall, if an order under section 212 is not made, retain
it pending the making of an order, or the decision not to make an order, under
that section.

(4) Nothing in this section affects any other power of the court.

200. (1) Anillicit recording of a performance which is found exposed or
otherwise immediately available for sale or hire, and in respect of which a
person would be entitled to apply for an order under section 199, may be
seized and detained by him or a person authorised by him. The right to seize
and detain is exercisable subject to subsections (2), (3) and (4) and is subject
to any decision of the court under section 212.

(2) Before anything is seized under this section, notice of the time
and place of the proposed seizure must be given to alocal police station.

(3) A person may for the purpose of exercising the right conferred by
this section enter any place to which the public have access but may not seize
anything in the possession, custody or control of a person at a permanent or
regular place of business of his, and may not use any force.

(4) At thetimewhen anything is seized under this section, there shall
be left at the place where it was seized a notice containing particulars as to the
person by whom or on whose authority the seizure was made and the grounds
on which it was made.

201. (1) In this Order, "illicit recording”, in relation to a performance,
shall be construed in accordance with this section.

(2) For the purpose of a performer’s rights, a recording of the whole
or any substantial part of a performance of his is an illicit recording if it is
made, otherwise than for private purposes, without his consent.

(3) For the purpose of the rights of a person having recording rights, a
recording of the whole or any substantial part of a performance subject to the
exclusive recording contract is aniillicit recording if it is made, otherwise than
for private purposes, without his consent or that of the performer.

(4) For the purposes of sections 205 and 209, arecording is anillicit
recording if it isanillicit recording for any purpose mentioned in subsections
(2) or (3).

(5) In this Part, "illicit recording” includes a recording falling to be
treated as aniillicit recording under paragraphs 4(3), 6(2), 12(2) or 16(3) of the
Second Schedule, but otherwise does not include a recording made under any
of the provisions of that Schedule.
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(6) Itisimmaterial for the purpose of this section where the recording
was made.

Application of this Part

202. ThisPart appliesto —
(@) aperformer whoisacitizen of Brunei Darussalam;

(b) aperformer who is not acitizen of Brunei Darussalam, but
whose performance —

(i) takesplacein Brunei Darussalam;

(ii) has been incorporated in a sound recording that is
protected under this Order; or

(iii) has not been fixed in a sound recording but is
included in a broadcast qualifying for  protection
under this Order; and

(c) a peformer who is eligible for protection in Brunei
Darussalam by virtue of an international convention or other
international agreement to which Brunei Darussalam is a party.

PART I11
MISCELLANEOUS, OFFENCES AND GENERAL PROVISIONS
Devices designed to circumvent copy-protection, etc.

203. (1) This section applies where copies of a copyright work are issued
to the public, by or with the licence of the copyright owner, in an electronic
form which is copy-protected.

(2) The following acts are unlawful and, in the application of any
provision of this Order relating to civil or criminal remedies, shall be treated
asinfringements of the rights protected by this Order —

(8) the manufacture or importation for sale or rental of any
device or means specificaly designed or adapted to circumvent any
device or means intended to prevent or restrict reproduction of awork,
sound recording or broadcast, or to impair the quality of any copy
thereof;

(b) the manufacture or importation for sale or rental of any

device or means that is susceptible to enable or assist the reception of
an encrypted program broadcast or otherwise communicated to the

363

Application
of this Part.

Provisions
relating to
abusesin
respect of
technical
means of
protection.



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

Criminal
liability for
making or
dealing with
infringing
articles, etc.

public, including by satellite, by any person not entitled to receive that
program;

(c) the removal or adteration of any electronic rights
management information without authority;

(d) the distribution, importation for distribution, broadcasting,
communication or making available to the public, without authority, or
a work, performance, sound recording or broadcast, by any person
knowing or having reason to believe that electronic rights management
information has been removed or altered without authority.

(3) Inthe application of any provision of this Order relating to civil
or criminal remedies, any illicit device and means mentioned in subsection (2)
and any copy from which rights management information has been removed
or in which such information has been altered, shall be treated as an infringing
copy, and any illicit act mentioned in subsection (2) shall be treated as an
infringement of copyright to which the provisions of this Order relating to
civil and criminal remedies are applicable.

(4) Sections 106, 107 and 108 apply to proceedings under this section
asto proceedings under Part |.

(5) Section 212 applies, with the necessary modifications, to the
disposal of anything delivered up or seized under subsection (3).

(6) In this section, "rights management information” means any
information which identifies the author, work, producer of a sound recording,
broadcaster, performer, performance, or any owner of any right under this
Order, any information about the terms and conditions of use of a work or
performance, and any number or code that represents such information, when
any of those items of information is attached to a copy of a work or a fixed
performance, or appears in connection with the broadcasting, communication
to the public or making available to the public of that work or fixed
performance.

Offences

204. (1) A person commits an offence who, without the licence of the
copyright owner —

(@) makesfor saleor hire;
(b) imports otherwise than for his private and domestic use;

(c) communicates the work to the public;
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(d) in the course of a business, possesses, with a view to
committing any act infringing the copyright;

(e) inthe course of abusiness—
(i) sellsorletsfor hire;
(if) offersor exposesfor sale or hire;
(iii) exhibitsin public; or
(iv) distributes; or

() otherwise than in the course of a business, distributes to such
an extent asto prejudicialy affect the owner of the copyright,

an article which is, and which he knows or has reason to believe is, an
infringing copy of a copyright work.

(2) A person commits an offence who —

(8 makesan article specifically designed or adapted for making
copies of aparticular copyright work; or

(b) hassuch an articlein his possession,

if he knew or had reason to believe that it was to be used to make infringing
copiesfor sale or hire or for use in the course of a business.

(3) Where copyright is infringed, otherwise than by reception of a
broadcast or cable programme —

(a8 by the public performance of aliterary, dramatic or musical
work; or

(b) by the playing or showing in public of a sound recording or
film,

any person who caused the work to be so performed, played or shown is guilty
of an offence if he knew or had reason to believe that copyright would be
infringed.

(4) Sections 106, 107 and 108 do not apply to proceedings for an

offence under this section; but without prejudice to their application in
proceedings for an order under section 209.
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(5) A person guilty of an offence under paragraphs (a) or (b), sub-
paragraph (iv) of paragraph (e), or paragraph (f), of subsection (1) isliable on
conviction to imprisonment for aterm not exceeding two years, afine or both.

(6) A person guilty of any other offence under this sectionisliable on
conviction to imprisonment for a term not exceeding six months, a fine not
exceeding five thousand dollars or both.

205. (1) A person commits an offence who, without sufficient consent —
(@) makesfor saleor hire;
(b) imports otherwise than for his private and domestic use;

(c) makesavailable to the public;

(d) in the course of a business, possesses, with a view to
committing any act infringing the rights conferred by this Part; or

(e) inthe course of abusiness—
(i) sellsorletsfor hire;
(if) offersor exposesfor sale or hire; or
(iii) distributes,

arecording which is, and which he knows or has reason to believeis, anillicit
recording.

(2) A person commits an offence who causes a recording of a
performance made without sufficient consent to be —

(8 shown or played in public; or
(b) broadcast or included in a cable programme service,

thereby infringing any of the rights conferred by this Part, if he knew or had
reason to believe that those rights are thereby infringed.

(3) Insubsections (1) and (2), "sufficient consent" means —

(& in the case of a qualifying performance, the consent of the
performer; and

(b) in the case of a non-qualifying performance subject to an
exclusive recording contract —
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(i) for the purpose of paragraph (a) of subsection (1), the
consent of the performer or the person having
recording rights; and

(i) for the purpose of paragraphs (b), (c) and (d) of
subsection (1), and of subsection (2), the consent of
the person having recording rights.

The references in this subsection to the person having recording rights are to
the person having those rights at the time the consent was given or, if thereis
more than one such person, to all of them.

(49 No offence is committed under subsections (1) or (2) by the
commission of an act which under any provision of the Second Schedule may
be done without infringing the rights conferred by this Part.

(5) A person guilty of an offence under paragraphs (a) or (b), or sub-
paragraph (iii) of paragraph (€), of subsection (1) is liable on conviction to
imprisonment for aterm not exceeding two years, afine or both.

(6) A person guilty of any other offence under this sectionisliable on
conviction to imprisonment for a term not exceeding six months, a fine not
exceeding five thousand dollars or both.

206. (1) Section 30 of the Merchandise Marks Act applies to the
enforcement of sections 204 and 205 of this Order as to the enforcement of
that Act.

(2) Any law which authorises the disclosure of information for the
purpose of facilitating the enforcement of the Merchandise Marks Act shall
apply asif sections 204 and 205 of this Order were contained in that Act, and
as if the powers of any person in relation to the enforcement of that section
were powers under that Act.

207. (1) It is an offence for a person to falsely represent that he is
authorised by any person to give consent for the purpose of this Part in
relation to a performance, unless he believes on reasonable grounds that he is
so authorised.

(2) A person guilty of an offence under subsection (1) is liable on
conviction to imprisonment for a term not exceeding six months, a fine not
exceeding five thousand dollars or both.

208. (1) Where an offence under this Order committed by a body
corporate is proved to have been committed with the consent or connivance
of, or to be attributable to any act or default on the part of, adirector, manager,
secretary or other similar officer of that body, or of a person purporting to act

367

Second
Schedule

Application
of Chapter 96
in enforce-
ment.

Cap. 96.

Falserepre-
sentation of

authority to
give consent.

Offences
committed by
partnerships
and bodies
corporate.



BRUNEI DARUSSALAM GOVERNMENT GAZETTE

Order for
deliveryupin
criminal
proceedings.

in any such capacity, he, as well as the body corporate, is also guilty of that
offence and liable to be proceeded against and punished accordingly.

(2) Where a partnership is guilty of an offence under this Order,
every partner, other than a partner who is proved to have been ignorant of or
to have attempted to prevent the commission of the offence, is also guilty of
the offence and liable to be proceeded against and punished accordingly.

(3) Inrelation to a body corporate whose affairs are managed by its
members, "director”, in subsection (1), means any member of the body
corporate.

209. (1) The court before which proceedings are brought against a person
for an offence under section 204 may, if satisfied that at the time of his arrest
or charge —

(8 he had in his possession, custody or control an infringing
copy of a copyright work in the course of a business; or

(b) he had in his possession, custody or control an article
specifically designed or adapted for making copies of a particular
copyright work, knowing or having reason to believe that it had been or
was to be used to make infringing copies,

order that the infringing copy or article be delivered up to the copyright owner
or to such other person as the court may direct.

(2) The court before which proceedings are brought against a person
for an offence under section 205 may, if satisfied that at the time of his arrest
or charge he had in his possession, custody or control in the course of a
business aniillicit recording of a performance, order that it be delivered up to a
person having performers’ rights or recording rights in relation to the
performance or to such other person as the court may direct.

(3) An order may be made by the court on its own motion or on the
application of the Public Prosecutor, and may be made whether or not the
person was convicted of the offence, but shall not be made —

(a) after the end of the period specified in section 211; or

(b) if it appearsto the court unlikely that any order will be made
under section 212,

(4) A person to whom an infringing copy or other article, or an illicit
recording (as the case may be), is delivered up in pursuance of an order under
this section shall retain it pending the making of an order, or the decision not
to make an order, under section 212.
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(5) Nothing in this section affects any other power of the court
relating to forfeiture in criminal proceedings.

210. (1) Where a magistrate is satisfied by information given by a police
officer that there are reasonable grounds for believing —

(a) that an offence —
(i) under paragraphs (a) or (b), sub-paragraph (iv) of
paragraph (€), or paragraph (f), of subsection (1) of

section 204; or

(if) under paragraphs (a) or (b), or sub-paragraph (iii) of
paragraph (e), of subsection (1) of section 205,

has been or is about to be committed in any place; and

(b) that evidence that such an offence has been or is about to be
committed isin that place,

he may issue a warrant authorising a police officer to enter and search that
place, using such reasonable force asis necessary.

(2) A warrant under subsection (1) —

(@ may authorise persons to accompany the police officer
executing the warrant; and

(b) remains in force for twenty-eight days from the date of its
issue.

(3) Inexecuting awarrant issued under this section, the police officer
may seize any article if he reasonably believes that it is evidence that an
offence under subsection (1) of section 204 or subsection (1) of section 205
has been or is about to be committed.

Supplementary provisionswith respect to delivery up and seizure
211. (1) Subject to this section, an application for an order under sections
101 or 199 may not be made after the end of the period of six years from the

date on which the infringing copy or article, or theillicit recording (as the case
may be) was made.

(2) If, during the whole or part of that period, the copyright owner or
(asthe case may be) a person entitled to apply for an order —

(@) wasunder adisability; or
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(b) was prevented by fraud or concealment from discovering the
facts entitling him to apply,

an application may be made by him at any time before the end of the period of
six years from the date on which he ceased to be under that disability or, asthe
case may be, could with reasonable diligence have discovered those facts.

(3 In subsection (2), "disability" has the same meaning as in
subsection (2) of section 4 of the Emergency (Limitation) Order, 1991.

(49 An order under section 209 shall not, in any case, be made after
the end of the period of six years from the date on which the infringing copy
or article, or theillicit recording (as the case may be), was made.

212. (1) An application may be made to the court for an order that an
infringing copy or other article delivered up in pursuance of an order under
sections 101 or 209, or seized and detained in pursuance of the right conferred
by section 102, shall be —

(a) forfeited to the copyright owner; or
(b) destroyed or otherwise dealt with as the court may think fit,
or for adecision that no such order should be made.

(2) Anapplication may be made to the court for an order that anillicit
recording of a performance delivered up in pursuance of an order under
sections 199 or 209, or seized and detained in pursuance of the right conferred
by section 200, shall be —

(@) forfeited to such person having performer’s rights or
recording rights in relation to the performance as the court may direct;
or

(b) destroyed or otherwise dealt with as the court may think fit,
or for a decision that no such order should be made.

(3) In considering what order (if any) should be made under this
section, the court shall consider whether other remedies available in an action
for infringement of copyright, or of the rights conferred by Part I, would be
adequate to compensate the copyright owner, or the person or persons entitled
to the rights (as the case may be), and to protect their interests.

(4) The Chief Justice may, with the approval of His Mgesty the
Sultan and Yang Di-Pertuan, make rules of court relating to the service of
notice on persons having an interest in the copy or other articles, or in the
recording (as the case may be), and any such person is entitled —
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(a) to appear in proceedings for an order under this section,
whether or not he was served with notice; and

(b) to appeal against any order made, whether or not he
appeared,

and an order shall not take effect until the end of the period within which
notice of an appea may be given or, if before the end of that period notice of
appeal has been given, until the final determination or abandonment of the
proceedings on the appeal .

(5) Where there is more than one person interested in a copy or other
article, or in arecording (as the case may be), the court shall make such order
as it thinks just and may direct that the article or recording be sold, or
otherwise dealt with, and the proceeds divided.

(6) If the court decidesthat no order should be made under this section,
the person in whose possession, custody or control the copy or other article,
or the recording, was before being delivered up or seized is entitled to its
return.

(7) References in this section to a person having an interest in a copy
or other article, or in arecording, include any person in whose favour an order
could be made in respect of it under this section or under section 21 of the
Emergency (Trade Marks) Order, 1999.

General

213. (1) The Attorney General may, with the approval of His Majesty the  Regulations.
Sultan and Y ang Di-Pertuan, make regulations prescribing all matters which

are required or convenient to be prescribed, including the prescription of fees,

and generally for giving effect to the objects and purposes of this Order and

for the due administration thereof.

(2) Such regulations may make different provision as respects
different classes of case to which they apply, and may include such incidental,
conseguential and supplementary provisions as the Attorney General
considers necessary or expedient.

214. (1) HisMagjesty the Sultan and Y ang Di-Pertuan may by order make Enabling
such provisions as appear to him to be necessary or expedient — powers.

(a) for giving effect to the objects and purposes of this Order;
and

(b) for the purpose of bringing any other written law into accord
with this Order or with any order made thereunder.
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(2) The Chief Justice may give such directions in either a particular
proceeding, in proceedings in any court of a specified class or description, or
generaly, as he may consider necessary or expedient to meet any difficulty
arising from the construction of the First Schedule.

(3 The Attorney General may give such directions in either a
particular proceeding before the Copyright Tribunal, in proceedings before it
of a specified class or description, or generally, as he may consider necessary
or expedient to meet any difficulty arising from the construction of the First
Schedule.

215. This Order is binding on the Government.

FIRST SCHEDULE (section 174)
COPYRIGHT: TRANSITIONAL PROVISIONSAND SAVINGS
Introductory

1. Inrelation to any law relating to copyright in force immediately before
commencement —

(a) referencesin this Schedule to copyright in a sound recording
are to any copyright under any such law in records embodying that
recording;

(b) references in this Schedule to copyright in a film are to any
copyright under any such law in that film (so far as it constituted a
dramatic work for the purpose of any such law) or in photographs
forming part of that film.

General principles: continuity of the law

2. This Order applies in relation to things existing at commencement as it
applies in relation to things coming into existence after commencement,
subject to any express provision to the contrary.

3. (1) This paragraph has effect for securing the continuity of the law so
far as this Order re-enacts (whether with or without modification) the
provisions of any law relating to copyright in force immediately before
commencement.

(2) A reference in any law relating to copyright in force immediately
before commencement, or in any document, to copyright, or to awork or other
subject-matter in which copyright subsists, which apart from this Order would
be construed as referring to copyright under any such law shall be construed,
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asfar as may be required for continuing its effect, as being, or as the case may
require, including, a reference to copyright under this Order or to works in
which copyright subsists under this Order.

(3) Anything done, including any subsidiary legislation made, or
having effect as done, under or for the purpose of any law relating to
copyright in force immediately before commencement has effect as if done
under or for the purpose of the corresponding provision of this Order.

(4) A reference, whether express or implied, in this Order or in any
other law, or in any document, to a provision of this Order shall, so far as the
context permits, be construed as including, in relation to times, circumstances
and purposes before commencement, a reference to any corresponding
provision of any law relating to copyright in force immediately before
commencement.

(5) A reference, whether express or implied, in any law, or in any
document, to a provision of any law relating to copyright in force immediately
before commencement shall be construed, so far as may be required for
continuing its effect, as a reference to the corresponding provision of this
Order.

(6) This paragraph has effect subject to any specific transitiona
provision or saving made by this Order.

Subsistence of copyright

4. (1) Copyright subsistsin an existing work after commencement only if
copyright subsisted in it immediately before commencement.

(2) Sub-paragraph (1) does not prevent an existing work qualifying for
copyright protection after commencement under section 164.

5. (1) Copyright shall not subsist under this Order in an artistic work
made before such date as the Attorney General may by order determine,
which at the time when it was made constituted a design capable of
registration under any law relating to the registration of designs, and was used,
or intended to be used, as a model or pattern to be multiplied by an industrial
process.

(2) For this purpose, adesign shall be deemed to be used as amodel or
pattern to be multiplied by an industrial process —

(8 when it is reproduced or is intended to be reproduced on
more than fifty single articles, unless all the articles in which the design
isreproduced or isintended to be reproduced together form only asingle
set of articles; or
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(b) whenitisto beappliedto—
(i) printed paper hangings;

(if) carpets, floor cloths or oil cloths, manufactured or sold
in lengths or pieces;

(iii)  textile piece goods, or textile goods manufactured or
sold in lengths or pieces; or

(iv) lace, not made by hand.

(3) Insub-paragraph (2), "set of articles’ means a number of articles of
the same general character ordinarily on sale or intended to be used together,
to each of which the same design, or the same design with modifications or
variations not sufficient to alter the character or substantially to affect the
identity thereof, is applied.

6. (1) No copyright subsistsin afilm, assuch, made before such date as
the Attorney General may by order determine.

(2) Where afilm made before that date was an original dramatic work,
this Order has effect in relation to the film as if it was an original dramatic
work within the meaning of Part I.

(3) This Order has effect in relation to photographs forming part of a
film made before the date determined by the Attorney Genera under sub-
paragraph (1) as they have effect in relation to photographs not forming part
of afilm.

7. A film sound-track, other than one embodied in a record not being a
record derived directly or indirectly from the sound-track, shall be treated for
the purposes of this Order not as part of the film, but as a sound recording;
but —

(a) copyright subsists in the sound recording only if copyright
subsisted in the film immediately before commencement, and it
continues to subsist until copyright in the film expires;

(b) the author and first owner of copyright in the film shall be
treated as having been author and first owner of the copyright in the
sound recording; and

(c) anything done before commencement under or in relation to

the copyright in the film continues to have effect in relation to the sound
recording asin relation to the film.
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8. No copyright subsistsin —

(@) a broadcast made before the date determined by the
Attorney General under sub-paragraph (1) of paragraph 6; or

(b) a cable programme included in a cable programme service
before such date as the Attorney General may by order determine,

and any such broadcast or cable programme shall be disregarded for the
purpose of subsection (2) of section 16.

Author ship of work

9. The question who was the author of an existing work shall be
determined in accordance with this Order for the purpose of the rights
conferred by Chapter IV of Part |, and for al other purposes shal be
determined in accordance with any law in force at the time the work was
made.

First ownership of copyright

10. (1) The question who was the first owner of copyright in an existing
work shall be determined in accordance with any law in force at the time the
work was made.

(2) Where before commencement a person commissioned the making
of a work in such circumstances as the Attorney General may by order
determine, those provisions apply to determine first ownership of copyright in
any work made under any such commission after commencement.

Duration of copyright in existing works

11. (1) This paragraph has effect with respect to the duration of copyright
in existing works. The question which provision applies to a work shall be
determined by reference to the facts immediately before commencement.

(2) Subject to sub-paragraphs (3) to (6), any copyright in such
description of work or class of work as the Attorney General may by order
determine continues to subsist until the date on which it would have expired
under any law relating to copyright in force immediately before
commencement.

(3) Any copyright in anonymous or pseudonymous literary, dramatic,
musical or artistic works, other than photographs, continuesto subsist —

(a) if the work has been published, until the date on which it

would have expired in accordance with any law relating to copyright in
force immediately before commencement;
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(b) if thework has not been published, until the end of the period
of fifty years from the end of the year of commencement or, if during
that period the work was first made available to the public within the
meaning of subsection (2) of section 14, the date on which copyright
expires in accordance therewith,

unless, in any case, the identity of the author becomes known before that date,
in which case subsection (1) of section 14 applies.

(4) Any copyright in such descriptions of work or class of work as the
Attorney General may by order determine continues to subsist until the end of
the period of fifty years from the end of the year of commencement, except
that in the case of such sound recordings or films or class of sound recordings
or films as the Attorney General may by order determine published before the
end of that period any copyright shall continue until the end of the period of
fifty years from the end of the year in which they were published.

(5) Any copyright in any other description of existing work continues
to subsist until the day on which copyright in that description of work expires
in accordance with sections 14 to 17.

(6) This paragraph does not apply to works subject to Government
copyright or Legislative Council copyright.

Actsinfringing copyright

12. (1) Chapters Il and Il of Part | as to the acts congtituting an
infringement of copyright apply only to acts done after commencement. Any
law relating to copyright in force immediately before commencement
continues to apply to acts done before commencement.

(2) So much of subsection (2) of section 20 as extends the restricted
act of issuing copies to the public to include the rental to the public of copies
of sound recordings, films or computer programs does not apply to a copy of a
sound recording, film or computer program acquired by any person before
commencement for the purpose of renting it to the public.

(3) For the purpose of section 31, the question whether the making of
an article constituted an infringement of copyright, or would have done if the
article had been made in Brunel Darussalam, shall be determined in such
manner as the Attorney General may by order determine.

(4) For the purpose of the application of paragraph (a) of subsection
(1) of section 35, paragraph (b) of subsection (1) of section 55 and paragraph
(d) of subsection (2) of section 66 to things made before commencement, it
shall be assumed that this Order was in force at all material times.
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(5) Section 59 applies where articles have been marketed as mentioned
in subsection (1) of that section before commencement, with the substitution
for the period mentioned in subsection (2) of that section of the period of
twenty-five years from the end of the year of commencement.

(6) Section 60 does not apply to a copy purchased before
commencement.

(7) In section 69, the reference to the owner of the copyright in
drawings or plans is, in relation to buildings constructed before
commencement, to the person who at the time of the construction was the
owner of any copyright in such drawings or plans on such date as the Attorney
General may by order determine.

13. (1) Section 61 has effect in relation to existing works, subject
to sub-paragraphs (2) and (3).

(2) Sub-paragraph (i) of paragraph (b) of subsection (1) of that section
does not apply to photographs.

(3) Sub-paragraph (ii) of paragraph (b) of subsection (1) of that section
appliesonly —

(8 where sub-paragraph (3)(b) of paragraph 12 of this Schedule
applies, after the end of the period of fifty years from the end of the year
of commencement; or

(b) where sub-paragraph (5) of paragraph 12 of this Schedule
applies.

14. Wherein the case of a dramatic or musical work made before such date
as the Attorney General may by order determine, any right conferred by any
law relating to copyright in force immediately before commencement did not
include the sole right to perform the work in public, the acts restricted by the
copyright shall be treated as not including —

(a) the performing of the work in public;

(b) the broadcasting of the work or its inclusion in a cable
programme service; and

(c) thedoing of any of the acts mentioned in paragraphs (a) or (b)
in relation to an adaptation of the work,

and where any such right conferred by any such law consisted only of the sole

right to perform the work in public, the acts restricted by the copyright shall
be treated as consisting only of those acts.
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13. Where a work made before such date as the Attorney General may by
order determine consists of an essay, article or portion forming part of and
first published in a review, magazine or other periodical or work of a like
nature, any copyright is subject to any right of publishing the essay, article or
portion in a separate form to which the author was entitled at that date.

Designs

16. (1) Section 55 does not apply for ten years after commencement to a
design recorded or embodied in a design document or model before
commencement.

(2) In respect of the period of ten years referred to in sub-paragraph
(1), the Attorney General may by order make such provisions as he may
consider necessary or expedient to apply to any relevant copyright any
provisions relating to design right.

(3) Section 102 does not apply during the period of ten years referred
to in sub-paragraph (1) in relation to anything to which it would not apply if
the design had been first recorded or embodied in a design document or model
after commencement.

(4) Nothing in this paragraph affects the operation of any law
preventing or restricting the enforcement of copyright in relation to adesign.

17. (1) If,inrelationto any artistic work, any provision of any law relating
to copyright in force at commencement applied at any time before
commencement as to the effect of the industrial application of a design
corresponding to artistic work, subsection (2) of section 56 applies with the
substitution of fifteen years for any period mentioned in any such law.

(2) Except as provided in sub-paragraph (1), section 56 applies only
where articles are marketed as mentioned in paragraph (b) of subsection (1) of
that section after commencement.

Moral rights

18. No act done before commencement is actionable under Chapter 1V of
Part I.

19. (1) This paragraph has effect with respect to the rights conferred by
sections 80 and 83.

(2) Thoserights do not apply —

(@) to aliterary, dramatic, musical or artistic work of which the
author died before commencement; and
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(b) toafilm made before commencement.

(3 Those rights, in relation to an existing literary, dramatic, musical
and artistic work, do not apply —

(8) where copyright first vested in the author, to anything which
under an assignment made or licence granted before commencement
may be done without infringing copyright;

(b) where copyright first vested in a person other than the author,
to anything done by or with the licence of the copyright owner.

20. Theright conferred by section 88 does not apply to photographs taken
and films made before commencement.

Assignments and licences

21. (1) Any document made or event occurring before commencement
which had any operation —

(a) affecting the ownership of the copyright in an existing work;
or

(b) creating, transferring or terminating an interest, right or
licencein respect of the copyright in an existing work,

has the corresponding operation in relation to copyright in the work under this
Order:

Provided that if the operation of any such document was or would have
been limited to a period therein specified, it shall not have any operation in
relation to the copyright under this Order, except in so far as that period
extends beyond commencement.

(2) Expressions used in any such document shall be construed in
accordance with their effect immediately before commencement.

22. (1) Where the author of a literary, dramatic, musical or artistic work
was the first owner of the copyright in it, no assignment of the copyright and
no grant of any interest in it, made by him (otherwise than by will) between
such dates as the Attorney General may by order determine shall operate to
vest in the assignee or grantee any rights with respect to the copyright in the
work beyond the expiration of twenty-five years from the death of the author.

(2) The reversionary interest in the copyright expectant on the
termination of that period may after commencement be assigned by the author
during his life but in the absence of any assignment shall, on his death,
devolve on his personal representative as part of his estate.
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(3) Nothing in this paragraph affects —

(8 an assignment of the reversionary interest by a person to
whom it had been assigned;

(b) an assignment of the reversionary interest after the death of
the author by his personal representative or any person becoming
entitled to it; and

(c) an assignment of the copyright after the reversionary interest
hasfallenin.

(4) Nothing in this paragraph applies to the assignment of the
copyright in a collective work, or alicence to publish awork or part of awork
as part of acollective work. In this sub-paragraph, "collective work" means —

(8 anencyclopaedia, dictionary, yearbook or similar work;
(b) anewspaper, review, magazine, or similar periodical; and

(c) any work written in distinct parts by different authors, or in
which works or parts of works of different authors are incorporated.

23. Subsection (2) of section 95 does not apply to an exclusive licence
granted before commencement.

Bequests
24. (1) Section 96—

(a) does not apply where the testator died before such date as the
Attorney General may by order determine;

(b) where the testator died on or after that date and before
commencement, applies only in relation to an origina document
embodying awork.

(2) Inthe case of an author who died before the date determined by the
Attorney General under sub-paragraph (a) of paragraph (1), the ownership
after his death of amanuscript of his, where such ownership has been acquired
under hiswill and the manuscript is of awork which has not been published or
performed in public, is prima facie proof of the copyright being with the
owner of the manuscript.

Remediesfor infringement

25. (1) Sections 99 and 100 apply only to an infringement of copyright
committed after commencement. The corresponding provisions of any law
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relating to copyright in force immediately before commencement continue to
apply to any infringement committed before commencement.

(2) Sections 101 and 102 apply to infringing copies and other articles
made before or after commencement. The corresponding provisions of any
law relating to copyright in force immediately before commencement do not
apply after commencement, except for the purpose of proceedings begun
before commencement.

(3) Sections 103 and 104 apply where sections 99 to 102 apply. The
corresponding provisions of any law relating to copyright in force
immediately before commencement continue to apply where the
corresponding provisions mentioned in sub-paragraphs (1) or (2) apply.

(4) Sections 106 to 108 apply only in proceedings brought under this
Order. The corresponding provisions of any law relating to copyright in force
immediately before commencement continue to apply in proceedings brought
under any such law.

26. Sections 103 and 104 do not apply to alicence granted before such date
asthe Attorney General may by order determine.

27. (1) Section 204 applies only to acts done after commencement. The
corresponding provisions of any law relating to copyright in force
immediately before commencement continue to apply to acts done before
commencement.

(2) Section 210 applies to offences committed before commencement
in relation to which such provisions of any law relating to copyright in force
immediately before commencement as the Attorney General may by order
determine applied. Any such provisions so determined continue to apply to
any warrant issued before commencement.

Qualification for copyright protection
28. Every work in which copyright subsisted under any law relating to
copyright in force immediately before commencement shall be deemed to
satisfy the requirements of Part | asto qualification for copyright protection.
Continental shelf

29. Paragraph (a) of subsection (3) of section 1 does not apply to anything
done before commencement.

Brunei Darussalam ships, aircraft and hover craft

30. Paragraphs (b) and (c) of subsection (3) of section 1 do not apply to
anything done before commencement.
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Government copyright
31. (1) Section 167 appliesto an existing work prepared or published by
or under the direction or control of His Majesty the Sultan and Yang Di-
Pertuan or any department of Government if —

(a) any law relating to copyright applied to it immediately before
commencement; and

(b) itisnot oneto which sections 168, 169 or 170 apply.

(2) Paragraph (b) of subsection (1) of section 167 has effect subject to
any agreement entered into under any such law before commencement.

32. (1) Thisparagraph has effect with respect to the duration of copyright
in existing works, prepared or published by or under the direction or control of
His Maesty the Sultan and Yang Di-Pertuan or any department of
Government, to which section 167 applies. The question which provision
applies to a work shall be determined by reference to the facts immediately
before commencement.
(2) Copyrightin—
(a8 published literary, dramatic and musical works;
(b) artistic works, other than engravings and photographs;

(c) published engravings,

(d) published photographs, and photographs taken before such
date as the Attorney General may determine;

() published sound recordings, and sound recordings made
before such date as the Attorney General may determine; and

() published films,
continues to subsist until the date on which it would have expired in
accordance with any law relating to copyright in force immediately before

commencement.

(3) Copyright in unpublished literary, dramatic and musical works
continues to subsist until —

(a) the date on which it expires under subsection (3) of section
167; or
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(b) theend of the period of fifty years from the end of the year of
commencement,

whichever isthe later.
(4) Copyrightin—
(8 unpublished engravings; and

(b) unpublished photographs taken on or after such date as the
Attorney General may determine,

continues to subsist until the end of the period of fifty years from the end of
the year of commencement.

(5) Copyright in a film or sound recording not falling within sub-
paragraph (2) continues to subsist until the end of the period of fifty years
from the end of the year of commencement, unless the film or recording was
published before the end of that period, in which case it expires fifty years
from the end of the year in which it was published.

33. Section 168 applies to Acts of the Legidlative Council enacted before
commencement, and to Orders under subsection (3) of section 83 of the
Constitution made before commencement.

L egidlative Council copyright

34. (1) Section 169 applies to existing unpublished literary, dramatic,
musical or artistic works, but does not otherwise apply to existing works.

(2) Section 170 does not apply —

(a) to a public Bill which was introduced into the Legidlative
Council and published before commencement;

(b) to a private Bill of which a copy was deposited in the
Legidative Council before commencement; and

(c) to a persona Bill which was given a First Reading in the
Legidative Council before commencement.

Copyright vesting in certain international organisations

35. (1) Any work in which immediately before commencement any
copyright subsisted under any law relating to copyright in ~ force at that time
shall be deemed to satisfy the requirements of subsection (1) of section 172.
Otherwise, section 172 does not apply to any works made or, as the case may
be, published before commencement.
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(2) Any copyright in any such work which is unpublished continues to
subsist until the date on which it would have expired in accordance with any
law relating to copyright in force immediately before commencement, or at
the end of the period of fifty yearsfrom the end of the year of commencement,
whichever isthe earlier.

Meaning of " publication”

36. Subsection (3) of section 178 applies only where the construction of the
building began after commencement.

M eaning of " unauthorised"

37. For the purpose of the application of the definition in subsection (1) of
section 2 of the word "unauthorised” to things done before commencement —

(a) paragraph (a) applies to things done before such date as the
Attorney General may by order determine as if the reference to the
licence of the copyright owner were a reference to his consent or
acquiescence;

(b) paragraph (b) applies with the substitution of "or any person
lawfully claiming under him" for "or, in a case where subsection (2) of
section 13 would have applied, the author’s employer or, in either case,
any person lawfully claiming under him";

(c) paragraph (c) shall be disregarded.

SECOND SCHEDULE (section 193)
RIGHTSIN PERFORMANCES: PERMITTED ACTS
Introductory

1. (1) This Schedule specifies acts which may be done in relation to a
performance or recording notwithstanding the rights conferred by Part 1I; it
relates only to the question of infringement of those rights and does not affect
any other right or obligation restricting the doing of any of the specified acts.

(2) Noinference shall be drawn from the description of any act which
may under this Schedule be done without infringing the rights conferred by
Part Il asto the scope of those rights.

(3) The provisions of this Schedule are to be construed independently

of each other, so that the fact that an act does not fall within one provision
does not mean that it is not covered by another provision.
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Criticism, reviewsand newsreporting
2. Fair dealing with a performance or recording —

(a) for the purpose of criticism or review, of that or another
performance or recording, or of awork; or

(b) for the purpose of reporting current events,
does not infringe any of the rights conferred by Part 11.
Incidental inclusion of performance or recording

3. (1) Therights conferred by Part Il are not infringed by the incidental
inclusion of a performance or recording in a sound recording, film, broadcast
or cable programme.

(2) Nor are those rights infringed by anything done in relation to
copies, or to the playing, showing, broadcasting or inclusion in a cable
programme service, of anything whose making was, under sub-paragraph (1),
not an infringement of those rights.

(3) A performance or recording so far asit consists of music, or words
spoken or sung with music, shall not be regarded as incidentally included in a
sound recording, broadcast or cable programme if it is deliberately included.

Things done for purpose of instruction or examination

4. (1) Therightsconferred by Part Il are not infringed by the copying of a
recording of a performance in the course of instruction, or of preparation for
instruction, in the making of films or film sound-tracks, provided the copying
is done by a person giving or receiving the instruction.

(2) Therights conferred by Part Il are not infringed —

(8) by the copying of a recording of a performance for the
purpose of setting or answering the questions in an examination; or

(b) by anything done for the purpose of an examination by way
of communicating the questions to the candidates.

(3 Where arecording which would otherwise be aniillicit recording is
made in accordance with this paragraph but is subsequently dealt with, it shall
be treated as an illicit recording for the purpose of that dealing, and if that
dealing infringes any right conferred by Part 1l shall be so treated for all
subsequent purposes. In this sub-paragraph, "dealt with" means sold, let for
hire, or offered or exposed for sale or hire.
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Playing or showing sound recording, film, broadcast or cable programme
in course of activities of educational establishments

5. (1) The playing or showing of a sound recording, film, broadcast or
cable programme at an educational establishment for the purpose of
instruction before an audience consisting of teachers and students at the
establishment and other persons directly connected with its activities is not a
playing or showing of aperformance in public for the purpose of infringement
of the rights conferred by Part I1.

(2) A person is not for this purpose directly connected with the
activities of the educational establishment simply because he is the parent of a
student at that establishment.

(3) Any order made under subsection (2) of section 177 with respect to
the application of that section also applies for the purpose of this paragraph.

Recording by educational establishments of broadcasts and cable
programmes

6. (1) A recording of abroadcast or cable programme, or acopy of such a
recording, may be made by or on behalf of an educational establishment for its
educational purposes without thereby infringing any of the rights conferred by
Part Il in relation to any performance or recording included in it.

(2) Where arecording which would otherwise be aniillicit recording is
made in accordance with this paragraph but is subsequently dealt with, it shall
be treated as an illicit recording for the purpose of that dealing, and if that
dealing infringes any right conferred by Part 1l shall be so treated for all
subsequent purposes. In this sub-paragraph, "dealt with" means sold, let for
hire, or offered or exposed for sale or hire.

(3) Any order made under subsection (2) of section 177 with respect to
the application of that section also applies for the purpose of this paragraph.

Copy of work required to be made as a condition of export
7. If an article of cultural or historical importance or interest cannot
lawfully be exported unless a copy of it is made and deposited in an
appropriate library or archive, it is not an infringement of any right conferred
by Part 11 to make that copy.
L egidative Council and judicial proceedings
8. Therights conferred by Part |1 are not infringed by anything done for the

purpose of proceedings of the Legislative Council or of judicial proceedings,
or for the purpose of reporting any such proceedings.
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Royal Commissions and statutory inquiries

9. Therights conferred by Part |1 are not infringed by anything done for the
purpose of the proceedings of a Royal Commission or of a statutory inquiry,
or for the purpose of reporting any such proceedings held in public.

Public ar chives and public records

10. Material which is comprised in public archives or public records within
the meaning of the Brunel National Archives Act which is available to the
public under that Act may be copied, and a copy may be supplied to any
person, by or with the authority of the Director appointed under subsection (1)
of section 4 of that Act, without infringing any right conferred by Part 1.

Actsdoneunder statutory authority

11. (1) Where the doing of a particular act is specifically authorised by
any written law, whenever it commenced, then, unless that written law
provides otherwise, the doing of that act does not infringe the rights conferred
by Part I1.

(2) Nothing in this paragraph shall be construed as excluding any
defence of statutory authority otherwise available under any written law.

Transfer of copies of worksin electronic form

12. (1) This paragraph applies where a recording of a performance in
electronic form has been sold on terms which, expressly or impliedly or by
virtue of any law, alow the purchaser to make further recordings in
connection with his use of the recording.

(2) If thereare no expressterms—

(a) prohibiting the transfer of the recording by the purchaser,
imposing obligations which continue after a transfer, prohibiting the
assignment of any consent, or terminating any consent on atransfer; or

(b) providing for the terms on which a transferee may do the
things which the purchaser was permitted to do,

anything which the purchaser was alowed to do may also be done by a
transferee without infringement of the rights conferred by Part Il; but any
recording made by the purchaser which is not also transferred shall be treated
asanillicit recording for all purposes after the transfer.

(3) The same applies where the recording originally sold is no longer
usable and what istransferred is a further copy used in its place.
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(4) On a subsequent transfer this paragraph applies, with the
substitution for references in sub-paragraph (2) to the purchaser by references
to the subsequent transferor.

(5) This paragraph does not apply to a recording sold before
commencement.

Use of recordings of spoken worksin certain cases

13. (1) Where arecording of the reading or recitation of aliterary work is
made for the purpose —

(a) of reporting current events; or

(b) of broadcasting or including in a cable programme service the
whole or part of the reading or recitation,

it is not an infringement of the rights conferred by Part |1 to use the recording,
or to copy the recording and use the copy, for that purpose, provided the
conditions in sub-paragraph (2) are met.
(2) The conditions are that —
(@) therecording isadirect recording of the reading or recitation
and is not taken from a previous recording or from a broadcast or cable

programme;

(b) the making of the recording was not prohibited by or on
behalf of the person giving the reading or recitation;

(c) theusemade of the recording is not of akind prohibited by or
on behalf of that person before the recording was made; and

(d) theuseisby or with the authority of a person who is lawfully
in possession of the recording.

Recor dings of folksongs
14. (1) A recording of a performance of a song may be made for the
purpose of including it in an archive maintained by a designated body without
infringing any of the rights conferred by Part 11, provided the conditions in
sub-paragraph (2) are met.
(2) Theconditions are that —

(a) the words were unpublished and of unknown authorship at
the time the recording was made;
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(b) the making of the recording did not infringe any copyright;
and

(c) itsmaking was not prohibited by any performer.

(3) Copies of arecording made in reliance on sub-paragraph (1) and
included in an archive maintained by a designated body may, provided the
conditions in sub-paragraph (2) are met, be made and supplied by the archivist
or a person acting on his behalf without infringing any of the rights conferred
by Part I1.

(4) Inthis paragraph, "designated body" means a body designated for
the purpose of section 65.

Playing of sound recordingsfor purposes of club, society, etc.

15. (1) Itisnot aninfringement of any right conferred by Part |1 to play a
sound recording as part of the activities of, or for the benefit of, aclub, society
or other similar organisation, provided the conditionsin sub-paragraph (2) are
met.

(2) Theconditions are that —

(a) theorganisation isnot established or conducted for profit and
its main objects are charitable or are otherwise concerned with the
advancement of religion, education or social welfare; and

(b) the proceeds of any charge for admission to the place where
the recording is to be heard are applied solely for the purposes of the
organisation.

Incidental recording for purpose of broadcast or cable programme

16. (1) A person who proposes to broadcast arecording of a performance,
or include a recording of a performance in a cable programme service, in
circumstances not infringing the rights conferred by Part 11, shall be treated as
having consent for the purposes of that Part for the making of a further
recording for the purposes of the broadcast or cable programme.

(2) That consent is subject to the condition that the further
recording —

(a8 will not beused for any other purpose; and
(b) will be destroyed within twenty-eight days of being first used

for broadcasting the performance or including it in a cable programme
service.
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(3) A recording made in accordance with this paragraph shall be
treated as an illicit recording —

(8 for the purpose of any use in breach of the condition
mentioned in sub-paragraph (2)(a);

(b) for al purposes, after that condition, or the condition
mentioned in sub-paragraph (2)(b), has been broken.

Recordings, for purpose of supervision and control, of broadcasts and
cable programmes

17. Therights conferred by Part |1 are not infringed by the making or use by
the Government, for the purpose of maintaining supervision and control over
programmes broadcast by it, of recordings of those programmes.
Free public showing or playing of broadcast or cable programme

18. (1) The showing or playing in public of a broadcast or cable
programme to an audience that has not paid for admission to the place where
the broadcast or programme is to be seen or heard does not infringe any right
conferred by Part Il in relation to a performance or recording included in —

(a) thebroadcast or cable programme; or

(b) any sound recording or film which is played or shown in
public by reception of the broadcast or cable programme.

(2) The audience shall be treated as having paid for admission to a
place —

(a) if it has paid for admission to a place of which that place
forms part; or

(b) if goods or services are supplied at that place, or a place of
which it forms part —

(i) at prices which are substantially attributable to the
facilities afforded for seeing or hearing the broadcast or
programme; or

(i) at prices exceeding those usualy charged there and
which are partly attributable to those facilities.

(3) The following shall not be regarded as having paid for admission
to aplace —

(a) personsadmitted as residents or inmates of that place;
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(b) persons admitted as members of a club, society or other
similar organisation where the payment is only for membership thereof
and the provision of facilities for seeing or hearing broadcasts or
programmesis only incidental to its main purposes.

(4) Where the making of the broadcast or inclusion of the programme
in a cable programme service was an infringement of the rights conferred by
Part 11 in relation to a performance or recording, the fact that it was heard or
seen in public by the reception of the broadcast or programme shall be taken
into account in assessing the damages for that infringement.

(5) Expressions used in this paragraph have the same meaning as in
section 75.

Reception and re-transmission of broadcastsin cable programme service

19. (1) This paragraph applies where a broadcast made from Brunei
Darussalam is, by reception and immediate re-transmission, included in a
cable programme service.

(2) The rights conferred by Part Il in relation to a performance or
recording included in the broadcast are not infringed if and to the extent that
the broadcast was made for reception in the area in which the cable
programme service is provided, but where the making of the broadcast was an
infringement of those rights, the fact that the broadcast was re-transmitted as a
programme in a cable programme service shall be taken into account in
assessing the damages for that infringement.

Provision of sub-titled copies of broadcast or cable programme

20. (1) A designated body may, for the purpose of providing persons who
are physically or mentally handicapped in any way, with copies which are
sub-titled or otherwise modified for their special needs, make recordings of
television broadcasts or cable programmes without infringing any right
conferred by Part 11 in relation to a performance or recording included in the
broadcast or cable programme.

(2) Inthis paragraph, "designated body" means a body designated for
the purpose of section 77.

Recording of broadcast or cable programme for archival purposes

21. (1) A recording of a broadcast or cable programme of a designated
class, or a copy of such a recording, may be made for the purpose of being
placed in an archive maintained by a designated body without thereby
infringing any right conferred by Part Il in relation to a performance or
recording included in the broadcast or cable programme.
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(2) Inthis paragraph, "designated class' and "designated body" means
aclass or body designated for the purpose of section 78.

Made this 10th. day of Ramadan, 1420 Hijriah corresponding to the
18th. day of December, 1999 at Our Istana Nurul Iman, Bandar Seri
Begawan, Brunei Darussalam.

HISMAJESTY
THE SULTAN AND YANG DI-PERTUAN
BRUNEI DARUSSALAM
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