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UNDERSTANDING THE LAW : 
ROLE AND RESPONSIBILITIES OF THE GOVERNMENT 

EXERCISING THE LAW 





SOURCE OF AUTHORITY 

Decisions made without proper legal authority can 
put your organisation at legal risk. 

 

 

 

 



SOURCE OF AUTHORITY 

Know the scope of your powers : 

The source of your power, and the legislation that 
confers the power. 

 

Know who can exercise your powers (extended 
definition? power to delegate? Carltona principle?) 

 

 

 



SOURCE OF AUTHORITY 

An organisation 

(the Ministries and departments  

AND statutory corporations) 

must act within the boundaries of its law. 

 



POWERS WITHIN ENABLING LAW 

Check whether the relevant legislation under which you are making your 
decision prescribes a procedure to be followed before a decision may be made. 

Even where the relevant legislation does not prescribe any procedure to be 
followed, be mindful of the need to give the affected person adequate notice of 
the case he has to meet and the opportunity to make representations before 
the decision is taken. During the decision-making process, ensure that you do 
not conduct yourself in any way that may give rise to an allegation that you are 
biased against one party or in favour of the other. 

After you have reached a decision, communicate your decision to the affected 
person. You would need to include reasons for your decision if there is an 
express statutory provision requiring you to do so or where there is a right of 
appeal against your decision. In any event, as a matter of transparency and good 
administration, you should give reasons for your decision where possible. This 
may avoid any misunderstanding that your decision is irrational. 



EXERCISING THE LAW 

Discretion 
 

Delegation of power 
 

Carltona principle 
 

Agency 



EXERCISE OF DISCRETION 

Discretion exists when the decision-maker has the power 

to make a choice about whether to act or not act, to 

approve or not approve, or to approve with conditions. 

 

The role of the decision-maker is to make a judgment 

taking into account all relevant information. 



EXERCISE OF DISCRETION 



DELEGATION 

The entrusting to another person with the authority to act 

and making legally binding decisions on his behalf. 

 

 

 



DELEGATION 

General Rule : 

One to whom power is delegated cannot himself further delegate 

that power. In other words, a delegation cannot be sub-delegated. 

 

 



DELEGATED LEGISLATION 

POWER TO MAKE SUBSIDIARY LEGISLATION 
 

Legislative power of legislature delegated to designated authority – 

Ministers, statutory authorities and public officers 

 



Minister   

 



Autoriti Monetari 
Brunei Darussalam 



Attorney General 

 

 



SUB-DELEGATION PROHIBITED BY LAW 

Interpretation and General Clauses Act (Chapter 4) 

 
 Cannot delegate power to make subsidiary legislation: 

       Proviso to section 31A(1) and section 32. 

 

 Cannot delegate if there is a provision of law to the contrary (e.g. quasi-
judicial power such as the power to consider and determine appeals): 

      Section 32. 







DEPARTURE FROM SUB-DELEGATION RULE 

A delegate under a statutory delegation of authority can ONLY 

further delegate that power by an express statutory power to 

delegate. 

 

Power of delegation is NOT conferred by inference 

but by specific power of delegation 

 



HOW IS AUTHORITY DELEGATED? 

Delegation is : 

given from a legal provision as the source of power; 

to an individual or body by the source of power; 

to make enforceable decisions that commit or incur 

liabilities; and 

for which the specific individual or body will be held 

accountable. 

 

 

 



EXPRESSLY PROVIDED BY LEGISLATION 

Delegation of power of Minister 

“31A. (1) Where in any written law a Minister is empowered to exercise any 
power or perform any duty, he may, in the absence of any provision of law to the 
contrary, with the approval of His Majesty the Sultan and Yang Di-Pertuan and by 
notification published in the Gazette, depute any person by name or the 
person for the time being discharging the duties of an office designated by 
him to exercise such powers or perform such duties on behalf of the Minister 
subject to such conditions, exceptions and qualifications as His Majesty the Sultan 
and Yang Di-Pertuan may determine, and thereupon or from the date specified by 
His Majesty the Sultan and Yang Di-Pertuan, the person so deputed shall have and 
exercise such powers and perform such duties: ” 

 

Interpretation and General Clauses Act (Chapter 4) 

 



EXPRESSLY PROVIDED BY LEGISLATION 

The requirement of s 31A (1): 

must specify to whom and what powers to be 
delegated 

His Majesty the Sultan and Yang Di-Pertuan’s approval 

Gazette notification 

 



EXPRESSLY PROVIDED BY LEGISLATION 

PROVIDING SAME POWERS CONFERRED ON ASSISTANTS/DEPUTIES 
 

Section 3(6) of the Customs Order, 2006 : 

“Deputy Controllers, Assistant Controllers, Senior 
Superintendents, Superintendents, Deputy Superintendents, and 
Assistant Superintendents of Customs and Excise shall be subject 
to the general direction and supervision of the Controller and, 
subject thereto, shall have and exercise all or any of the powers 
conferred on the Controller by or under this Order, other than 
those conferred by subsection (5) of section 11 and by section 23.” 



EXPRESSLY PROVIDED BY LEGISLATION 

SPECIFIC POWER TO DELEGATE IN THE LEGISLATION 

 

Section 3(3) of Fisheries Order, 2009: 

“The Director may delegate the exercise of any power or 
the performance of any duty conferred or imposed on him 
by this Order to the Deputy Director of Fisheries or to 
such other person as he may think fit.” 



EXPRESSLY 
PROVIDED BY 
LEGISLATION 



EXPRESSLY PROVIDED BY LEGISLATION 

A delegation under this section may authorise 
the delegate to subdelegate all or any of the 

powers or duties delegated to him. 



EXPRESSLY PROVIDED BY LEGISLATION 

SPECIFIC POWER TO CONFER A DISCRETION 

 

Section 81 (4) Maritime and Ports Authority of 
Brunei Darussalam Order, 2017 





EXPRESSLY PROVIDED BY LEGISLATION  

Signing of documents 

17B. Where in any written law any document is required to be 
under the hand of or countersigned by a Minister in exercise of 
any powers conferred thereby, it shall be sufficient for such 
document to be under the hand of or signed or countersigned by the 
Permanent Secretary to the Ministry for which the Minister is 
responsible or by any public officer duly authorised in writing 
by the Minister. 

 

Interpretation and General Clauses Act (Chapter 4) 

 
 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

The ability to act through an agent to perform 
functions conferred under statutory authority. 

 



It provides practical flexibility while the ultimate 
accountability stays with the person conferred with legal 
authority. 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

The courts have recognised a Minister or head of department 
or Authority on whom a statutory power or duty has been 
vested cannot reasonably be expected to act personally. 
 

So the courts have developed a legal mechanism to allow the 
person conferred with statutory functions to confer a right on 
a subordinate to exercise specific powers under the enabling 
law. 

 

 

 

 

 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

Lord Greene in the Carltona case said : 

“The duties imposed upon ministers and the powers given to ministers are 
normally exercised upon the authority of the ministers by responsible 
officials of the department. Public Business could not be carried on if that 
were not the case. Constitutionally, the decision of such an official is, of 
course the decision of the minister. The minister is responsible. It is he 
who must answer before Parliament for anything that his officials have 
done under his authority, and , if for an important matter he selected an 
official of such junior standing that he could not be expected competently to 
perform the work, the minister would have to answer for that in Parliament.” 
 

 

 

 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

Alter ego principle, NOT a delegation 

Power exercised by subordinate officers in the name of 

and under the authority of the principal as his agent and 

remains and subject to his fullest control. 

Minister remains responsible for the decision. The act of 

the public officers is in law that of the authority for whom 

he (as agent) is acting. 

 

 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

Power to disconnect supply of electrical energy 

5. (1) Where the Director is of the opinion that immediate action is 
necessary on the occurrence of any emergency, in the interests of 
public safety …, the Director may forthwith discontinue the supply of 
electrical energy to any person. 

 
Section 5 of the Electricity Act (Chapter 71) 

 

 







AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

 

The application of the Carltona principle can be applied by 
a provision in the written law to the effect that a 
statutory function may be performed by a member of 
the staff of the person on whom the function is 
conferred who is authorised either generally or specially 
by him. 

GC Thornton  

 

 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

 

Anything authorised or required by or under this Act or any 
other enactment to be done by the Director, other than the 
making of a statutory instrument, may be done by any 
member of the staff of the Director who is authorised 
generally or specially in that behalf in writing by the 
Director. 

Fair Trading Act 1973 [UK] Schedule 1, paragraph 7 

 

 



AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

Composition of offences 

91. (1) The Commissioner of Police or any police officer authorised 
by him in writing in that behalf, or the Director or any person 
authorised by him in writing in that behalf, may in his discretion, 
compound any such offences against the Act or against any rules or 
regulations made thereunder … 

Road Traffic Act , Chapter 68 

 

 









AGENCY : CARLTONA PRINCIPLE 
(AUTHORISATION) 

LIMITS : 

Enabling legislation expressly or impliedly requires him to act 

personally. 

An authorisation should not be made where – 

significant rights of an individual would be affected; or 

the instrument of authorisation clearly anticipates a personal 

decision from the delegate. 

 

 

 

 



EVIDENCE OF 
DELEGATION AND AUTHORISATION 

It is advisable for reasons of certainty and to provide 

information of the delegation and authorisation that the 

delegation and authorisation be in writing or even 

published in the Gazette. 



AGENCY : APPOINTMENT BY LAW 

Agent is a third party (not part of Government) but 
acts for the Government in certain matters. 

 
Statutory boards can be vested with statutory function of 

acting as the Government’s agent for certain purposes. 

 



DELEGATION VS AGENCY 
Delegation Agency 

B exercises power in B’s own 
name as if B had that power 

B acts on A’s behalf 

B is directly responsible for 
his own acts 

A is directly responsible for 
B’s acts 

Within Government Third party (not part of 
Government) 
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THANK YOU 


