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What is a Treaty?

▪ Most important source of international law.

▪ Importance in fields such as:-

✓environmental protection (Kyoto
Protocol);

✓ international trade (WTO/GATT); and

✓maritime- law of sea (UNCLOS).

▪ Gives rise to international legal rights and
obligations.

▪ Ensure friendly and peaceful relations of
states with one another.



What is a Treaty? con’t

▪ Means by which international organizations
take form, regulate and monitor their affairs.

▪ Examples of international organizations that
have been established by means of treaties:-

➢ International Civil Aviation Organization
(ICAO);

➢World Customs Organization (WCO); and

➢World Health Organization (WHO).



Main reference

• Vienna Convention on the Law of Treaties, 1969. 

• It has been ratified by 116 States. 

• It contains, amongst others, the:-

(i) basic principles of treaty law, 

(ii) the procedures for how treaties become 
binding and enter into force, 

(iii) principles for interpreting treaties; and

(iv) consequences of a breach of 
treaty.

• So how does the VCLT define what a Treaty is?



Definition of a 
Treaty

Article 2(1) of the Vienna Convention on 
the Law of Treaties 1969 defines a 

‘treaty’ as: 

“an international agreement concluded 
between States in written form and 

governed by international law, whether 
embodied in a single instrument or in 
two or more related instruments and 
whatever its particular designation”



BETWEEN STATES

Written

GOVERNED BY 
INTERNATIONAL

LAW

SINGLE OR MULTIPLE 
INSTRUMENTS

DESIGNATION

INTERNATIONAL
AGREEMENT

KEY 
ELEMENTS OF 

A TREATY IN WRITTEN FORM



“an international agreement”

Bilateral
(agreement 

between two 
countries)

The Brunei-
Japan 

Economic 
Partnership 
Agreement

Bilateral 
Investment 

Treaty between 
Brunei and 

Bahrain

Multilateral
(agreement 

between more 
than two 
countries)

The Regional 
Comprehensive 

Economic 
Partnership

United Nation 
Conventions 

e.g. Convention 
on the Rights of 

Persons with 
Disabilities

Types



“concluded between States”

States and International Organizations
or  between

International Organizations

(Vienna Convention on the Law 

of Treaties between

States and International 

Organizations or between

International Organizations

1986)

States - States



“In Written 
Form”

▪ Exclude Oral Agreement.

▪ Format of a Treaty adopted 
normally include a preamble, 
followed by articles & 
annexes.



▪What are considered international law? 
International law is the body of rules that governs the
conduct of STATES and other international associations, such
as the UN in areas of the law such as armed conflict, human
rights, the sea, space, trade, territorial boundaries, and
diplomatic relations.

▪Where do we get these rules from?

“governed by international law”



S o u r c e s  o f  i n t e r n a t i o n a l  l a w

1

PRIMARY
SOURCES

Treaties 
and other 
Internation
al 
Agreement
s

General 
Principles 

of 
Internation

al Law
(legal 

principles)

Internation
al Customs 
(customary 

rules)



S o u r c e s  o f  i n t e r n a t i o n a l  l a w

1

SECONDARY
SOURCES

Judicial 
Decisions 
(decisions 

of the 
courts)

Doctrinal 
Writings

(teachings 
of highly 
qualified 

publicists)



Annexes, 
Appendices 

and 
Schedules

Side letters 
and 

Exchange of Notes

Framework
Agreements Additional 

Protocols

“whether embodied in a single instrument or in two or 
more related instruments”



Framework 
Agreements

To establish general obligations for 
its parties while leaving more 

detailed obligations to subsequent 
agreements between parties



Additional 
Protocols

To amend existing or 
establish additional 

rights and obligations 
of the Agreement



Annexes, 
Appendices and 

Schedules

Additional documents attached to 
the Agreement and form an integral 

part of the Agreement



Side letters

Side letters are instruments
negotiated in conjunction with
free trade agreements. Side letters
is to clarify bilateral matters
between two parties that do not
affect the rights and obligations of
the other signatories.



Exchange of 
Notes

To record the agreement of 
two states.



No systematic use of  t i t les .  

Convention

Treaty

Agreement

Exchange of Notes

Protocols

Charter

Pact 

Concordat

“whatever its particular designation”



▪What’s important is the EFFECT of the document.

▪ It must be intended to create legal obligations and be legally
binding.

▪ If they are binding, then the rules are the same regardless of what
the treaty is called.

“whatever its particular designation”



Treaty Making Process: The Brunei’s 
Perspective

Brunei Darussalam Treaty X



Treaty Making Process

STEP ONE

STEP THREE

STEP TWO

STEP FOUR

STEP FIVE

ADOPTION OF THE TEXT OF A TREATY

CONSENT TO BE BOUND

AUTHENTICATION OF THE TEXT OF A TREATY

ENTRY INTO FORCE

NEGOTIATION



Parties come together to negotiate or discuss
a treaty topic

State representatives only with full powers
can negotiate a treaty on State’s behalf

Full powers means the State has given
authorization to their representative to
negotiate

Step 1: Negotiation of a Treaty



Negotiation- Full Powers

Full Powers

Representatives  
of states 

without having 
to produce full 

powers 

Representatives 
of states having 
to produce full 

powers

Heads of State

Heads of 
Government

Ministers for 
Foreign Affairs

Heads of 
Diplomatic 
Missions

Representatives 
accredited by 
States to an 
international 
conference or 

to an 
international 

organization or 
one of its 

organs

For adopting the 

text of a treaty in 

that conference, 

organization 

organ

For adopting the 

text of a treaty 

between the 

accrediting State 

and the State to 

which they are 

accredited

Perform all acts 

relating to the 

conclusion of a 

treaty



Full Powers 



Negotiation-Role of Implementing Agency

01

Any provisions in the Treaty that will affect 

national law

02

New legislation needs to be in place to fulfil 

treaty obligations

03

Any need for any reservations to be in place



Reservations

▪A State may, while signing, ratifying, accepting, approving or
acceding to a treaty, formulate a reservation.

▪Reservation means a unilateral statement, however phrased or
named, made by a State by which it intends to exclude or to
modify the legal effect of certain provisions of the treaty in their
application to that State.

▪A State will make a reservation where it feels that the
implementation of the entire treaty would not be possible under
the State’s domestic law or would conflict with it.



Reservations

▪A State may formulate a reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, 
which do not include the reservation in question, may 
be made; or

(c) the reservation is incompatible with the object and 
purpose of the treaty. 



Reservations
Extracted from the United
Nations Convention on
International Settlement
Agreements Resulting from
Mediation



▪ Must have consent of all the States participating in its drawing up;

▪ Except if the adoption of the text of a treaty at an international
conference takes place by the vote of two thirds of the States
present and voting, unless by the same majority they shall decide
to apply a different rule.

Step 2: Adoption of the text of a treaty



Negotiating States will sign the treaty text 
as confirmation that the text is final.

This is to prevent misunderstandings about 
the treaty language.

This is done by confirmation by such 
procedure provided for in the treaty; or  by 
the signature, signature ad referendum or 
initialling by the representatives of the 
Negotiating States.

Step 3: Authentication of the text of a treaty



A

Signature

C

Ratification, 
acceptance 
or approval

E

by any other 
means if so 

agreed

B

Exchange of 
instruments 
constituting 

a treaty

D

Accession

Step 4: Consent to be bound



Instrument 
of 

Ratification

When the State is a signatory to 
the international convention 



Instrument 
of Accession

When the State is not a signatory
to an international convention but
decides to become a party



Step 5: Entry 
Into Force
• Conditions for entry into force are 

normally specified in the treaty 
itself. 

• Otherwise, a treaty enters into 
force as soon as consent to be 
bound by the treaty has been 
established for all the negotiating 
States.



Treaty Making- Domestic Processes

Treaty X

Lead
Implementing

Agency

Identify the need 
of a Treaty

Received 
invitation to 
negotiate a 
new Treaty

Consult AGCStart negotiations

First Round



Information Required from Lead 
Implementing Agency

Background of Treaty

Why Brunei Darussalam wants to 
become a party?

Pros and Cons

Governing Policies of the Agency 
related to the Treaty.

Focal Person

Information Paper



AGC Legal Opinion and Recommendations

Highlight 
the obligations 

of the treaty
Highlight

whether there
is a need to  

amend existing 
laws or introduce

new laws

Make
recommendations 

to consult 
other agencies

Propose 
for reservation, 

if required

Highlight 
whether treaty

obligations conflict 
with existing 
domestic laws



Next steps for Lead Implementing Agency

01

02

03

04

05

Consider AGC’s legal opinion and recommendations

Consider  and instruct to amend existing laws, introduce new 
laws or policies

Hold further negotiations

Hold inter-agency consultation 

Address any policy concerns and best way forward 



Treaty Making- Domestic Processes

Negotiations 
Completed

Policies resolved

Amendments/
New legislation

settled

Lead
Implementing

Agency

AGC

Consult AGC

Lead
Implementing

Agency

Negotiations 
completed

Policies 
resolved

Legal 
Scrubbing

Prepare
Instrument of 

Full Power, 
Accession or 
Ratification

(if requested)

Consent to be 
bound

Second Round



Depositary of treaties

• Multilateral treaties generally establish a depositary.

• The depositary receives and keeps, on behalf of the
parties, the original text of the treaty, the full powers
of signature, the ratification instruments, and all acts
relevant to the implementation and the field of
application of the treaty in question.

• It normally would be the secretariat of the
international organization under the auspices of
which the treaty was concluded.

• UN, Switzerland and ASEAN Secretariat have been
depositaries for many multilateral treaties.



Suspension 
or 

Termination 
of Treaties



Suspension or Termination of Treaties

▪A state can suspend or terminate from a treaty if the treaty allows
for it in its terms or if all other parties consent to the suspension
or termination.

▪Difference between suspension and termination is that:
➢When a treaty is suspended it is still valid, but its operation is suspended

temporarily.

➢When a treaty is terminated it is no longer in force as it has ended its
existence.



Suspension or Termination of Treaties

In conformity 
with the provisions 

of the treaty

Consent of all parties

Material BreachSupervening 
impossibility

Fundamental
change of 

circumstances

Conclusion of a 
later treaty



ANY 
QUESTIONS?

international.affairs@agc.gov.bn


