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Objectives

▪ Understand what is a “Memorandum of Understanding“

▪ Provisions commonly found in an MOU

▪ How to draft an MOU

▪ Good Practice for Ministries to undertake before submitting an 
MOU to AGC
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What is a Memorandum of 
Understanding?

• Not form / title of 
instrument

Nevertheless it should be no less
carefully drafted given that it is always
the intention to perform all of the
Brunei Government’s commitments in
good faith, whether legally binding or
not

but confusingly some
legally-binding instruments
have been titled as “MOU”

• In a form and wording
which expresses an
intention that it is not to
be legally binding

Records 
international 
commitments

“MOU” is most 
common  name 
for non-legally 

binding 
instruments

Parties’ 
intentions 
and MOU 
content

Not 
legally 

binding
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Rules governing conclusion of MOU?

▪ Vienna Convention on the Law of Treaties (VLCT) govern treaties
that create rights and obligations under international law

▪ MOUs are non-legally binding, thus VCLT does not apply

▪ No domestic law, rules or guidelines to regulate how MOUs must
be concluded – flexibility, but adherence to VCLT for good practice

▪ No rigid formula or “right” version
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Title of MOU

o Both versions have been used in the past

o Bilateral - “Government of His Majesty and Yang Di-Pertuan
of Brunei Darussalam”

o Multilateral – “Government of Brunei Darussalam”

o Which name will come first? Each country will keep the copy
in which its name appears first
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Title of MOU: “Governments” vs “Ministries”

▪ AGC preference is to use “Governments”

▪ Changes to Government structures e.g. renaming or reconfiguring 
of Ministries

▪ Flexible due to possibility of constitutional limitations of other 
country

▪ Different from domestic contracts – here dealing with another
sovereign State
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Preamble

▪ Background, object and purpose of MOU

▪ Political statements

▪ Eventhough not substantive obligations, Preamble still relevant in 
interpretation of MOU and is accorded some weight

▪ Implementing Ministries representing the Governments

▪ “Recalling”, “Recognising”, “Noting”

▪ Customary to CAPITALISE and be in bold font (purely a matter of style)

▪ End with “”HAVE REACHED the following understanding:”
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Objective

▪ Explains purpose of the 
MOU

▪ “… subject to their
respective national laws,
rules, regulations and
national policies in force in
each country …”
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Scope / Areas of Cooperation

▪ Examples of areas of cooperation:
• Sharing of information and materials

• Exchange of visits by respective experts

• Interaction through workshops and conferences

▪ Flexibility: “.. Other areas of cooperation as may be jointly 
decided by the Participants.”
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Implementation

▪ Establishment of Working Group / Joint Committee

▪ Responsible for monitoring the implementation of MOU

▪ Common elements:
• Level of representation – Minister / Senior Official?

• Frequency of meetings – Annually / As when necessary?

• Terms of Reference

• Who will bear expenses of organising and attending the meetings – Host Country / 
Visiting Country?
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Financial Arrangement

▪ Who will bear expenses of cooperative activities under MOU?

▪ Common elements:
• MOU will not give rise to financial obligations by one Participant to the other

• Bear own expenses

• Expenses will be jointly decided by Parties on a case-by-case basis

• Expenses will be subject to availability of funds and resources
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Confidentiality

▪ Common elements:
• Obligation to ensure that any information that may be exchanged be kept confidential and

not disclose to Third Party, unless consent given

• Confidentiality obligation continue to be binding despite expiration / termination of MOU
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Protection of Intellectual Property Rights 
(IPR)

▪ Inclusion depends on nature of cooperation 

▪ E.g. area of cooperation includes joint research, which may give 
rise to creation of intellectual property such as copyright or patent

▪ Common elements:
• The obligation to enforce protection of IPR, in conformity with national laws and

international agreements to which both Participants are party
• Need prior written consent before using other Participant’s logo/emblem
• IPR for works carried out jointly shall be owned jointly, in accordance with terms to be

mutually agreed upon
• IPR for works carried out solely shall be solely owned by respective Participant
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Effect of the MOU

▪ To expressly state that the MOU is intended to be non-legally
binding between the Participants

▪ Ensures no ambiguity
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Amendment

▪ Provides for how the MOU can be amended and when such
amendment will come into effect

▪ Common elements:
• Can be amended at any time

• Mutual written consent

• Amendments reduced in writing

• Integral part of the MOU

• Come into effect on jointly determined date / in accordance with Effective Date provision of
MOU
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Settlement of Disputes

▪ Common elements:
• Differences or disputes arising out of the application, interpretation or implementation

of MOU

• Settled amicably by consultation or negotiations, through diplomatic channels

▪ Reflects the non legally-binding nature of MOUs

▪ Ensures non-adherence to MOU commitments will not lead to 
tribunal proceedings
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Effective Date

▪ Various ways that an MOU may come into effect:

• On date of signature

• On date of later written notification by the Participants, through diplomatic channels,
indicating that the domestic requirements for its coming into effect have been
completed

• This will require both Participants to send a diplomatic note to each other, on
completion of domestic requirements

• Domestic requirements e.g. amendment of laws, Parliamentary Approval
• Thus, MOU will not come into effect until diplomatic notes are exchanged
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Duration

▪ Provides for duration and renewal/extension of MOU

▪ Various ways MOU may be extended:
• Automatically extended – this means that the Participants do not need to sign a new

MOU or exchange any letters or diplomatic notes

• Extended if Participants agree to do so – not automatic renewal, and require exchange
any letters or diplomatic notes

• Silent on extension – still possible to extend the same MOU, subject to the mutual
agreement of the Participants
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Duration: Automatic Extensions

▪ For automatic extensions, it may be for various time periods:

• A further period of x years – this is only a single period of x years, after which it will
expire

• Further/Successive periods of x years – this is multiple periods of x years, thus is akin to
an indefinite time-period, until it is terminated

• Time period to be determined by the Participants – when the MOU expires, the
Participants have to mutually agree on how long it will be extended for, normally via
exchange of letters or notes

▪ Extension for specified periods – to allow Participants to review
the implementation of MOU. But is this practised?
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Termination

▪ How to terminate an MOU
▪ Advanced written notice
▪ Termination will not affect 

implementation of ongoing 
activities which have been 
agreed upon by the 
Participants prior to date of 
termination, unless 
Participants decide 
otherwise
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Testimonium
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Testimonium

▪ “2 original copies” or “duplicate”

▪ In bilateral MOUs, there will always be 2 “original copies” despite 
there being  more than 2 languages

▪ Each “original copy” consists of all texts in different languages

▪ Each country will sign both “original copies”

▪ Each country will keep 1 “original copy” (which has the texts in all 
languages)
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Testimonium

▪ Where in more than 1 language, usually provides that English text
will prevail

▪ The reason is one of practical reason – since text was negotiated
in the English language and is common language between
countries

▪ Malay translation – responsibility of instructing Ministry to
provide a Malay translation, which AGC will vet
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Signature Block

▪ For treaties, Vienna Convention on Law of Treaties provides that
only the Head of State, Head of Government or Foreign
Minister has the power to sign without the need for an
instrument of full powers

▪ MOUs are not governed by the rule, since MOU is not a “treaty”
under international law

▪ Thus, MOU can be signed by any person who has been given
authorisation to sign on behalf of the Government of Brunei
Darussalam
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Drafting Style:
format

▪ Headings

▪ Numbering – Arabic 
numbers (1, 2, 3 ..) or 
Roman numerals (I, II ..)

▪ Paragraph numbering

▪ Consistent use of 
terms
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Drafting style: terminology

▪ To make clear the intention to enter into an MOU, the
established practice is to use well understood terms which
convey the intention that it will be a non-legally binding
instrument, rather than a treaty

▪ Avoid “treaty language” - to ensure that MOUs are not worded
in such a way as to amount to legally binding treaties

▪ Treaties and MOUs: Guidance on Practice and Procedures
(produced by the Treaty Section, Foreign & Commonwealth
Office)
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Drafting style: terminology

Treaties (Legally Binding) MOUs (Non Legally Binding)

Agreement Memorandum of Understanding

Party Participant

shall will

Article Paragraph

agree accept

enter into force come into effect

mutually agree Jointly decide

obligations commitments
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Good Practices
Comments on draft MOU e.g. consistency with laws or policies, proposals to limit or expand scope of cooperation

Background information behind intention to conclude the MOU

Any relevant documents e.g. minutes of meeting with other Party

Intention of other Party – legally binding or not?

Who prepared the initial draft? If Brunei, is it based on a similar previous MOU?

Name and contact details of officer-in-charge (including e-mail address)

Providing AGC with signed copy of MOU



Role and 
responsibility 
of instructing 

Ministry

Understand 
terms being 

used

Understand 
commitments 
being entered 

into
Commitments 
are consistent 
with Ministry’s 

policy
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QUESTION AND ANSWER 
SESSION
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THANK YOU


