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5.3.7 Checklist of matters to be covered in drafting instructions  

Å Background information - Instructions should contain sufficient background 
information to enable the legislative draftsperson to 
understand the problem or initiative, how it has 
arisen, and why it is being proposed. This will enable 
the draftsperson to see the legislative proposals in 
perspective and context. 

Å Nature of the problem - Explain why the legislation needs to be introduced or 
why the current law needs to be amended. 

- Describe the nature of the problem whether 
economic, political or social. 
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Å A statement of the 
history or circumstances 
giving rise to the 
proposals and the 
nature of the issues 

- Proposed legislation often has a history which 
contributes to the solution proposed by the 
instructing Ministry or department. The legislative 
draftsperson needs this knowledge for the drafting 
process, but care should be taken to distinguish 
between background information and the actual 
legislative proposal. 

ω Aims of the legislation or 
its principal objectives 

- The principal objectives of the legislation should be 
clearly and fully stated. The legislative draftsperson 
needs to know the purpose of the legislation so that 
he properly understands what the proposed 
legislation intends to achieve. 



ω Rationale - Rationale as to why this particular solution is chosen, that 
is, how it is expected to address the problem. 

ω The specifics of the 
proposal 

- The instructions should provide a picture of how the 
legislation will actually work and operate in practice, 
describing the machinery envisaged availability of 
resources and, the necessary powers and duties.  

ω Any known problems 
and benefits. 

- Any known or anticipated problems relating to the 
implementation of the legislative proposal, whether of a 
legal, administrative or other nature (including difficulties 
experienced by countries which enforce any similar 
legislation). Any known benefits need to be set out as 
well. 



ω wŜƭŜǾŀƴǘ ƛƴŦƻǊƳŀǘƛƻƴ - Availability of all relevant legal opinions and legal research. 

- Any relevant court decisions, press releases and discussion 
papers. 

ω Consultation - Whether other Ministries and authorities are affected by 
the proposals. The drafting instructions should indicate if 
there have been consultations and if there are any 
outstanding issues. 

- If the legislation affects other Ministries or departments or 
their legislation, the drafting instructions should include ς  
Á a list of the departments; 
Á an indication of the extent to which the departments 

have been consulted; 
Á an indication of any consultation that will take place in 

the future. 



- It is extremely important to alert the legislative draftsperson to any 
other proposals that relate to or affect the legislative measure. This 
will allow the legislative draftsperson to tailor the legislative measure 
to accommodate the other proposal and to consult with the other 
legislative draftspersons involved. 

ω Timeframe - Proposed timeframe for introduction of the legislation. 

ω Contact 
information 

- Name and contact information (telephone numbers, facscimile 
numbers, e-mail addresses) of the instructing officer or officers 
responsible for giving instructions and answering questions. 

- It is also important, if there are more than one instructing officers, 
that they consult and update each other before giving instructions to 
avoid contradiction and duplication.  

- Any planned absences must also be indicated. 



ω/ƻƴǎŜǉǳŜƴǘƛŀƭ 
amendments 

- Any other laws to be amended, or repealed, and the nature of 
the amendments. The impact of the legislation on existing 
legislation and other laws should be included in the 
instructions. 

ωCommencement 
date 

- Should state when the legislation is to commence.  

- 
 

The main options for commencement dates for principal 
legislation are ς 

Á on the day His Majesty the Sultan and Yang Di-Pertuan 
makes it; 

Á on a stated future or past day; 
Á on a date to be appointed by notification; 
Á on the commencement of another legislation. 



- State also if different commencement dates are required for 
the commencement of different provisions 

- The main options for commencement dates for subordinate 
legislation are ς 
Åon the day of publication in the Gazette; 
Åon the commencement of the principal legislation or other 
Ålegislation; 
Åon a stated future or past day. 

- The commencement date occasionally hinges on whether the 
necessary subsidiary legislation has been finalised. 



ω {ŀǾƛƴƎǎ ŀƴŘ 
transitional 
provision 

- Any savings or transitional provisions needed to deal with issues 
resulting from a change in the law for example ς 
Åthe application of the new legislation to cases that arose before 

the change; 
Åthe requirement for a transitional period during which the effect 

of the new law needs to be modified, or special provisions are 
required; 
Åthe extent to which anything done under the old legislation may 

have effect under the new legislation. 

- Will any savings provisions be needed? Such as ς 
Å the preservation of obligations, rights of appeal or subsisting 

benefits or allowances; 



Åcontinuance of periods of time or pending proceedings; 
Åprovision for continuing offences; 
Åpreservation of effect of conviction under amended or repealed 

law; 
Åsaving appointments, forms in use or existing licences. 

- Will any transitional arrangements be required? Such as ς 
Åwhether the issue of new licences under the new legislative 

scheme is obligatory for licensees licensed under the old law; 

- whether any time period will be granted to allow an activity to be 
operated without a licence which otherwise would be mandatory 
under the new legislative scheme; 

- whether registration under the new law is deemed; 



- in the case of a body corporate, will assets and liabilities be 
transferred without further assurances. 

ω!ǇǇƻƛƴǘƳŜƴǘǎ - Indicate if any appointments need to be made for the necessary 
administration of the legislation. 

ω ¢ŀōƭŜ ƻŦ 
comparative 
legislation 

- If any particular law is made or wish to be followed, as a 
benchmark or precedent for the draft, a table of comparative 
legislation showing the source of each provision in the draft must 
be prepared. Reasons must be given if changes to the precedent 
are desired.  

ω /ƻǇȅ ƻŦ ƭŀǿ - Provide a copy of similar legislation in other jurisdiction. This 
helps the legislative draftsperson to check the version relied on. 

ω DŜƴŜǊŀƭ  - Indicate whether the instructions are incomplete or are subject to 
possible changes. 


